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Abstract 

The title of the thesis is: “The Challenge and Prospect of Transforming Forum for China-

Africa Cooperation into Economic Partnership Agreement: China-Africa Trade in Focus”. The 

China-Africa economic cooperation in general and promotion of trade in particular is 

institutionalized under FOCAC - a platform of dialogue convened triennially for setting future 

issues of cooperation - taking new commitments [including financing] and evaluating 

implementation of previous one. The trade relationship is ballooning that since 2009 China 

became Africa’s largest trading partner, however, their engagement under the auspices of 

FOCAC is marked by departure from mainstream global trading regime filled by South-South 

economic cooperation principles, at least at rhetorical level. The principles which undergird 

the cooperation are not backed by normative legal framework, in a manner which reinforces 

the aspiration of Africa’s economic integration, however, both Africa and China side planned 

in 2015 to consider FTA potential. So far the partnership poses both opportunities and 

challenges to African integration. The challenges mainly emanate from internal deficiency in 

African Regional Economic Communities such as over overlapping membership, lack of 

coordination; nonetheless, Chinese “divide and deal” approach with individual, the demand 

from EU-ACP Economic Partnership Agreement for MFN treatment in case African countries 

entered into reciprocal Free Trade Area with developing countries [obviously China is the 

major concern], poses a major challenge both for African integration and China-Africa the 

supposed EPA. The major proposal of this thesis lies on the need to develop a special 

normative framework [at least in the form of model agreements], which serves as springboard 

and starting point for external engagements [with China for the case at hand] including at 

WTO, in order to counter balance the adverse effect of the gap between continental integration 

aspiration with lagging achievements so far. In effect, means reserving the process of 

integration as an internal issue and/or at least minimizing external intervention from 

entangling, redirecting for their self-interest and sometimes setting agenda of the process.  
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CHAPTER ONE 

1. INTRODUCTION 

1.1. Background 

Forum on China-Africa Cooperation (FOCAC) is a platform set up with a view to coordinate 

the economic and development cooperation between China of the one hand and Africa, as a 

semi-single entity, of the other hand. Some scholars label it as an ‘imperfect multilateralism’.1 

Since its inception in the last decade of 20th century, due to the growing demand of both sides 

to institutionalize and further strengthen a mutually beneficial partnership, six triennial 

rendezvous were conducted so far, under the auspice of FOCAC. The 1st Summit was held in 

Beijing in 2000, by when FOCAC was launched and the latest one, FOCAC VI summit,2 was 

held in Johannesburg on the last month of 2015.3 Since its establishment, on the backdrop of 

China-Africa historical relationship rhetoric starting from ‘Bandung Conference’, FOCAC 

underwent several remarkable changes in terms of expanding the breadth of cooperation and 

upgrading the level of partnership.4 

                                                           

1 Mamoudou Gazibo and Olivier Mbabia (2012), Reordering International Affairs: The Forum On China-Africa Cooperation, 

1 Brazilian Journal of Strategy & International Relations 1:51, P 51. “In case of Africa FOCAC is more about the continent’s 

unified multilateral approach to its engagement with China, while for China it is about how that engagement is structured and 

formalized. That is why it is considered as ‘imperfect multilateralism’. Furthermore see, Li Anshan, ‘Why the Forum on 

China-Africa Cooperation-Analyzing China’s Strategy in Africa,’ 29 Foreign Affairs Review 3. Cited in Zhang Chun (2013), 

the Sino-Africa Relationship: Toward a New Strategic Partnership, P 14. “Li claims that, while the Chinese emphasize on its 

bilateral character, foreign observers - and many Africans – see FOCAC as multilateral as it encompasses more than 50 

African states. Won Kidane (2012), China-Africa Dispute Settlement: The Law, Economics and Culture of Arbitration, (Ed. 

Julian D. M.) International Law Arbitration Library Series, Pub. Kluwer Law Int., P 1. Furthermore, Won K. takes it as a 

bilateral cross-regional partnership, however, with a cautious remark on risk of overgeneralization and unwarranted 

assumption. Won’s take on FOCAC is basically informed by China’s diplomatic and economic approach towards Africa and 

common economic features of Africa and AU’s effort for collective negotiation.  
2 The 6th FOCAC summit was held in Johannesburg under the theme of “China-Africa Progressing together: Win-win 

cooperation for common development”. For further detail on the FOCAC VI action plan and its interpretation refer the official 

website of China Ministry of Commerce Available at:   

http://english.mofcom.gov.cn/article/policyrelease/Cocoon/201512/20151201219036.shtml. (Accessed on June 2016)      
3 The first four summit commitments, in the form of action plan and declaration - a manifesto like statement in which a stand 

of two sides towards their partnership is articulated- and implementations are illuminated in a splendid manner by Won K. 

For further reference see: supra note 1, Won Kidane, (2012) In his book, Won tried to deal with the China-Africa partnership 

under the auspice of FOCAC from different perspectives, mainly Legal, Economic and Cultural. Focusing on the relationship 

as quintessential south-south partnership, he unprecedentedly delve in to the cultural peculiarity of both sides as entirely 

different, apposed with a western legal culture which had acculturated the international business and economic laws and 

dispute settlement pertaining to it, especially international arbitration. Accordingly, recommended the need in short run to 

establish a dispute settlement mechanism capable of reflecting this peculiar legal culture sentiment, as a way forward towards 

institutional set-up with hard law normative framework viz. EPA. (For further reference: on trade commitments see Chapter 3 

of this thesis).      
4 Supra note 2. Primarily, FOCAC was established as a forum simply regarding economic and social partnership, perhaps the 

level of partnership under the auspices of the forum was upgraded to “New Strategic Partnership” and further to a 

“Comprehensive Strategic Cooperative Partnership” (CSCP) in 2006 and 2015 respectively.  

http://english.mofcom.gov.cn/article/policyrelease/Cocoon/201512/20151201219036.shtml
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Chinese engagement with Africa was seen with suspicion as partnership of unequal 

susceptible of manipulation by China, however, this view is derided as a critics mostly 

emanating from analyzing the relationship in the eyes of the western engagement with Africa 

and developing countries elsewhere.5 Nonetheless, [Taylor] claims that the critics has some 

grain of truth in it but largely attribute it to Africa’s governance problem and Chinese private 

enterprises. Most importantly, Chinese involvement in Africa is basically built up on principle 

of non-interference and friendly relations, which they portrays it as an altogether new and 

positive model for external engagement with Africa, is criticized for contributing to justify 

African authoritarian and dictatorial regimes. The Chinese view their role as helping 

promotion of fundamental needs of food, security and economic development, which are 

forms of human rights, through robust economic development and trade with Africa.6 

Despite the critics and positive remarks from outside, the significance of engagement is 

unprecedentedly skyrocketing. The first and second FOCAC summit come up with 

Declaration and set Program for China-Africa Cooperation in economic and social 

development, with limited breadth of commitment compared to the subsequent developments.7 

The partnership began to take different dimension post-2006, on the third summit, in which 

the cooperation framework was elevated to New Strategic Partnership (NSP) and China 

announced its first Africa policy.8 It has been marked by growing volume of trade, Chinese 

investment stock in Africa,9 for the first time China took US$ 5 Billion financing commitment 

to Africa and so on. The fourth and Fifth summit once again further reiterated the China-

Africa NSP, involving enormous fast tracking development of economic, social, political and 

security partnership.10 

                                                           

5 Infra note 43, Ian Taylor (2010), P 9.  
6 Ibid  
7 Supra note 1, Won Kidane (2012); Zhang Chun (2013) the Sino-Africa Relationship: Toward a New Strategic Partnership, P 

6. Supra note 1, Mamoudou Gazibo and Olivier Mbabia, 2012, P 62.   
8 China-Africa policy is part and mirror image of the Chinese going global strategy. Since its establishment, FOCAC has held 

six ministerial conferences and two summit at the level of heads of state and government (in 2006 and 2015).  
9 “Along with seeking external support for domestic development, China strengthened the economic dimension of the 

relationship -  which Ian Taylor’s described it as, China began to re-engage actively with the continent ‘now on different 

terms’. Sino-Africa Investment patterns have had three phases first relied on government-sponsored aid projects, in 1990s, 

expanded within the improved investment environment in Africa and the emergence of Chinese businesses. However, since 

2000, China’s investment in Africa has entered a fast track facilitated by both governmental policies and market drivers.” 

Generally see, Ian Taylor (1998), China’s Foreign Policy toward Africa in the 1990s, 36 Journal of Modern African Studies 

3:443; Supra note 7, Zhang Chun (2013).  
10 While the fourth FOCAC summit was held in Sharm El Sheikh in 2009, the fifth one was held in Beijing in 2012. Both 

summits were concluded by adopting declaration, and Action plan which guides their mutual engagement for consecutive 

three years following its adoption, as a usual modes operandi in FOCAC. Supra note 1, Won Kidane (2012). 
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Subsequently, FOCAC VI summit once again redefined the cooperation partnership via 

adoption of Johannesburg declaration and Action plan 2016-18. Generally, remarkable 

outcome the last FOCAC summit was that it upgraded China-Africa partnership from NSP to a 

Comprehensive Strategic Cooperative partnership (CSCP),11 involving tremendous amount of 

commitments by both sides and huge financing commitment on Chinese part. On the other 

hand, Africa took commitments mostly in terms of taking policy and legal reform measures to 

facilitate the implementation of FOCAC action plans. 

The trade, which is the subject of this study, between China and African countries was 

growing immensely since FOCAC was launched, from a mere US$ 10 Million in 1980’s to 

US$55 Billion in 2006, US$100 Billion in 2009.12 In 2014 the trade between China and Africa 

jumped-up to a staggering magnitude to US$220 Billion,13 more than double in less than half a 

decade and astonishingly made China to be Africa’s largest trading partner. Furthermore, in 

order to further strengthen their trade engagement the two sides set an action plan at FOCAC 

VI summit, to boost it further to US$400 Billion in 2020.14However, in 2015, the year 

partnership under FOCAC was upgraded to CSCP, Chinese import from Africa falls by 40% 

to US$67 billion.15 

Though various studies mainly attributed it to the changing Chinese growth model in which 

consumption rather than resource-intensive investment is the driving force coupled with 

relatively slowing down China’s economic growth; China claims it to have resulted from 

fallen global Agricultural price as a result of the 2008 world economic crisis and its 

subsequent negative spillover effects.16 In general, this has a lot to do with the nature and 

patterns of bilateral trade that, while Chinese export is dominated by manufacturing products, 

export from Africa mainly constitutes primary commodities like Oil, minerals and Agricultural 

                                                           

11http://english.mofcom.gov.cn/article/policyrelease/Cocoon/201512/20151201219036.shtml (Announced by President Xi 

Jinping, on behalf of Chinese government.)  
12 Supra note 1, Won Kidane (2012) P 4, citing two articles published on NY Times in Aug. 2007 by Howard W. French & 

Lydia Polgreen, China, Filling a Void, Drills for Riches in Chad and Entrepreneurs from China Flourish in Africa. 

Furthermore, reference is made to Chinese Premier Wen Jiabao’s speech at 4th FOCAC Ministerial Conference, published on 

Xinhua in Nov. 10 2009.    
13 See Johannesburg Action Plan (2016-2018), at ss 3.8.1.   
14 Ibid.  
15 David Dollar (2016), China’s Engagement with Africa from Natural Resources to Human Resources, Working Paper: The 

John L. Thornton China Center at Brookings, P 5. 
16 “Notwithstanding the difference in underlying cause, it will necessarily have a bearing on Chinese export to Africa, as a 

result of fall in demand from Africa side caused by falling income incumbent on its falling commodity price. Generally see: 

http://english.mofcom.gov.cn/article/policyrelease/Cocoon/201512/20151201219036.shtml. Accessed on, 4 Dec. 2017. 

http://english.mofcom.gov.cn/article/policyrelease/Cocoon/201512/20151201219036.shtml
http://english.mofcom.gov.cn/article/policyrelease/Cocoon/201512/20151201219036.shtml
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products. Moreover, this ballooning trade imbalance poses a challenge to the long-term 

prospect of the partnership, unless properly handled and sustainable solution is devised from 

both sides. 

In order to, facilitate and further improve the steady flow of the ballooning trade, between 

China and Africa on the one hand and reinvigorate the thriving intra-Africa trade, enormous 

trade specific and non-trade specific commitment areas of cooperation were taken by both 

sides. They are intriguing to expand the range of their cooperation on trade liberalization, 

regarding tariff and non-tariff trade barriers (NTB), especially the declarations and action plan 

resolutions since 3rd Summit (2006), taking specific and concrete commitments that they are 

getting the status of “Soft Law”.17 

Nonetheless, all these cooperation commitments hailed for overwhelmingly implemented so 

far did not bore to bring about the required structural transformation in Africa, but merely 

increased the volume of trade from Africa that made it specialize in primary commodities. 

Thus, different non-trade specific trade promotion areas of cooperation, which particularly 

address ‘Supply-side Barriers’ to trade, were provided, in order to solve the vicious circle of 

African countries exporting raw material and importing manufactured goods. It includes, inter 

alia, industrialization, agricultural modernization, infrastructure, financial services, human 

Capital Development and investment facilitation.18 

The relationship is governed by the default rule, established mainstream global economic and 

business legal regime, less reflective of the south-south sentiment underlying China-Africa 

partnership. Nonetheless, the sentiment that undergird China-Africa partnership is being 

pursued with the backing of soft law, full of declarations and action plan resolutions.19 For 

instance, commitments in relation to green development, local beneficiation, mutual interest, 

                                                           

17 Supra note 1, Won K. (2012), P 90 et seq.; Allieu Badara Kabia et al. (2016), An Assessment Of Sino-Africa Trade Co-

Operation And Its Impact In Africa (A Case Of Sub-Sahara African Economies), 5 International Journal of Management 

Sciences and Business Research 4: 86, P 92; Sarah Jane Danchie (2010), Towards More Balanced Trade within the 

Framework of the Forum for China-Africa Cooperation: The Impact of China on Africa's Trade, Africa Resists the 

Protectionist Temptation: The 5th GTA Report 2010, ACET, P 79. 
18 For further reference see, Johannesburg action plan 2016-2018. “Compared to preceding recent action plans, FOCAC VI 

summit did not come up with remarkable difference in spectrum of cooperation, however, the depth of commitments taken in 

terms of finance and others have unprecedentedly showed significant difference. Moreover, it also has agendas impended to it 

regarding the currently unbalanced global political, economic and financial governance, and also articulated on interests of 

Global South, in the larger scheme of global governance.”  See also, Philani Mthembu (2016), Reflecting on theJohannesburg 

Summit ofthe Forum on China-AfricaCooperation (FOCAC):Where to from here?, Global Dialogue (IGD) and Friedrich-

Ebert Stiftung (FES): Global Insight, P3. 
19 Supra note 1, Won Kidane (2012). See also, Supra note 1,Mamoudou Gazibo and Olivier Mbabia (2012), P 53.  
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corporate social responsibility, job creation, poverty alleviation, technology transfer and so on 

are not backed by binding legal instruments, which are largely unaddressed or to some extent 

outlawed under mainstream international economic laws in general. 

In the middle of such a less harmonious, symbiotic and asymmetric partnership, the two sides 

have taken a sagacious step to establish a mechanism for settlement of China-Africa dispute, 

cognizant of the south-south relationship concerns.20 The dispute settlement body is called 

“China-Africa Joint Arbitration Centre” “CAJAC”, established by the consortium of Chinese 

and South Africa21 ADR and legal institutions by adopting ‘Johannesburg Consensus’. Strictly 

speaking, CAJAC is not established under FOCAC per se, but the conception behind its 

establishment is to integrate it into FOCAC system and promote the insertion of CAJAC as a 

dispute settlement forum in to China-Africa international agreements.22 

The effort to set up CAJAC is truly a commendable benign step forward,23 which to some 

extent denotes, with qualification, the idea of establishing a "Regional partnership’ founded on 

normative legal framework is in the offing.24However, until normative legal framework 

particular to China-Africa is established coupled with ‘soft-laws’ within FOCAC, which lacks 

detailed prescription and required normativity for application by dispute settlement tribunal 

risks failing prey to the jurisprudence of international dispute settlements, mentioned above.25 

                                                           

20 For further reference: official website of “China-Africa Joint Arbitration Centre” http://www.cajacjhb.com/home. The 

inauguration of the center (CAJAC) took place at the 6th FOCAC Legal Forum held at Johannesburg, on the 26th of November 

2015. The theme of the 6th FOCAC Legal Forum was “A Shared Jurisprudence for China and Africa.” 
21 South Africa is the current incumbent chair of FOCAC for a triennial period (2015-2018), until the coming FOCAC submit, 

to be held at the end of 2018 in Beijing.   
22 See CAJAC official website: Supra note 27.  
23 The establishment of Arbitration Center, principally focusing on China-Africa economic engagement dispute settlement to 

further strengthen FOCAC and advance its underlying cause was a recommendation by Prof. Won K. in his comprehensive 

book entitled “China-Africa Dispute Settlement”, three years ahead of CAJAC establishment. For further reference see, Supra 

note 1, Won Kidane (2012).  
24 Ibid. Prof. Won summarizes the reason why WTO and other western dispute settlement mechanisms are inconvenient for 

China-Africa Concern, by categorizing them into law, politics, money and cultural conundrum. Provided the current 

premature development status of domestic legal system lamented for being crippled by corruption and highly politicized both 

in African Countries and China, and the legitimacy crisis facing the western international arbitration establishments for their 

western culture and legal conception oriented, derided for principally advocating and advancing investor interest to the peril 

of host state interests, especially developing countries development concerns and tendency of neglecting global values 

humanity needs the most like environmental issues, Human Rights, labor standards et cetera.    
25Supra note 1, Won Kidane (2012), P 95.Africa has returned to the traditional powers’ strategic considerations and has 

entered that of emerging powers. Thus, we are witnessing the recovery of EU-Africa Summit, accompanied by a move to 

forge the partnership in the form of EPA which is the first of its kind, Japan’s TICAD, US-Africa Summit, India-Africa 

Summit, South Korea-Africa Summit and Turkey-Africa Summit. Kwesi Aning (2010), China and Africa: towards a new 

security relationship, in Fantu Cheru and Cyril Obi (Eds.), The rise of China and India in Africa Challenges, opportunities and 

critical interventions, Pub. Zed Books: NY, P 145. 

http://www.cajacjhb.com/home
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1.2. Statement of the Problem  

This study is founded on the understanding of pressing need for thriving towards orchestrating 

the unprecedentedly growing and broadening Sino-African partnership and institutionalized 

under FOCAC to a rule based relationship with comprehensive normative framework. The 

significance of developing a comprehensive normative legal framework meant to regulate 

China-Africa partnership has got the attention of both sides and became one of the issues 

incorporated under Johannesburg action plan for further investigation.26 There are variety of 

possible options to arrange a mechanism of standard rule setting which best suits cross-

regional trade and economic partnership of China-Africa type.27 Considering the current 

magnitude and breadth of China-Africa engagement, the African economic under-

development and lagging regional integration and the geography in which they exist, EPA 

would be the most appropriate way of dealing with it.28 

To craft a better and mutually beneficial way forward it is necessary to diagnose the trail 

through which the two sides has gone through in their engagement with each other. To begin 

with, it is preferred to put the major post-200629 developments and plans (in light of the latest 

Johannesburg action plan 2016-18) of FOCAC fabric in to economic, political and legal 

context both at macro and micro level. 

The major macro level concerns addresses, inter alia, the ostensible dilemma between the long 

sought but yet liminal ‘Regional Integration of Africa’, apposed with the approach of dealing 

with China, in the sense of setting FOCAC policy, and monitoring and evaluation of its 

implementation. Secondly, the falling Chinese demand for natural resource, which is the 

bedrock of Africa’s export trade with China, vis-à-vis the need to maintain favorable trade 

balance and the low level of Chinese investment in Africa in apposition with industrialization 

commitment under Action Plans. The third one relates to norm setting mechanism in FOCAC 

                                                           

26 See Johannesburg action plan 2016-18 Ss 2.4.8. The action plan has the denotation that Free Trade Zone cooperation is 

African initiative which has got the acceptance of China, thus sides have committed to conduct further study on its 

possibilities.    
27 For further detail see Chapter 4. There are wide range of options, from the specific Free Trade Area Zone (FTA) to the 

more general and capable of embracing multitude of cooperation concerns beyond trade i.e. Economic Partnership Agreement 

(EPA). 
28 Supra note 1, Won Kidane (2012) P 91. The author notes that, “any cooperation between China and Africa cannot literally 

fall under RTA, as it is cross-regional, but calls for similar WTO/GATT provision compatibility.”    
29 The year 2009 was the time when FOCAC IV summit was conducted and a declaration and Sharm El Sheikh action plan for 

2010-2012 was adopted by the Chinese and African leadership and a comprehensive intellectual work, which presumably, 

ignited this study was conducted so that according to the investigator’s belief no significant justification to redo.   
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and the legal regime governing the relationship. These macro level concerns will be, by and 

large, addressed in conjunction with the micro level assessment.   

The micro level context of the Sino-African partnership can be approached from two 

interrelated perspectives, to better delve in to it, viz. engagement of the two sides sector wise 

and the outreach and distribution of the engagement sectors at the level of individual African 

countries and sub-regional level. The sector wise engagement could possibly be reclassified 

into trade specific and non-trade specific which includes agricultural transformation, 

investment, industrialization and infrastructure; coupled with financing cooperation, 

committed to facilitate and ensure the implementation of commitments in other areas of 

cooperation. 

Despite the fact that trade between China and Africa jumped-up to a staggering magnitude, 

that China became Africa’s largest trading partner, and action plan was set at FOCAC VI 

summit, to boost it further,30 it is facing trade ‘immiserizinggrowth".31 In 2015, the year 

partnership under FOCAC was upgraded to CSCP adopted, Chinese import from Africa falls 

by 40% to US$67 billion.32 Looking in to the nature and ratio of bilateral trade, the inequality 

of the two sides is further intensifying, as African export is dominated by raw materials, in 

exchange for Chinese manufacturing products.33 

The other non-trade specific concern is in financing, devoted to, ensure full implementation of 

action plans, both trade specific and non-trade development commitments having implication 

on trade. Although the loan China extended to SSA is overtaking WB loan to same in same 

period, there is a critic on the disproportionate distribution both country and sector wise.34 It 

does not seem resulted from sheer luck, rather is attributable to different factors, inter alia, 

Chinese focus on natural resource abundant countries, uncoordinated approach of Africa in 

dealing with China; ‘commodity-backed’ financing with the requirement that projects financed 

                                                           

30 Generally see Johannesburg Action Plan 2016-2018 Ss 3.8.  
31 “Immiserizing growth is defined as an outcome when overall economic activity increases, but the returns to this economic 

activity fall. For example: if export prices fall faster than export volumes increase, the firm and or the country may be worse 

off even though economic activity is increased.” Raphael Kaplinsky and Mike Morris (2000), A Handbook For Value Chain 

Research, Prepared for the IDRC, P 22.  
32 For further detail see foot note 20 et seq.   
33 Ibid  
34 Accordingly, there was a glaring uneven distribution of the loans at country level, in which around 50% of which goes to 

five countries viz. Angola, Ethiopia, Sudan, Kenya and DR of Congo. Deborah Brautigam & Kevin P. Gallagher (2014), 

Bartering Globalization: China’s Commodity backed Finance in Africa and Latin America, 5 Global Policy 3: 346, Pp 348. 
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by Chinese concessional loans has to use at least 50% Chinese goods/services.35 Brautigam 

and Gallagher, asserts that the arrangements called ‘package deals’, are characterized by 

overwhelming opacity on the size and nature of the loan from both sides.36 Presumably, it has 

an impact of increasing regional imbalance and ultimately complicating African regional 

integration.  

In spite of, such a splendid action plan Africa lacks coordination to 'buck up one’s ideas both 

in terms of setting its priority areas and monitoring & evaluating37 the implementation of 

FOCAC action plans. Despite the negotiation and discussion at the –quasi-multilateral- forum, 

particular implementation and cooperation is being pursued at national level with individual 

African countries via establishing joint-working committee.38 Moreover, the possibility of free 

trade area formation between China and Mauritius is under feasibility study.39 

On the other hand, lack of mechanism for a sensible, pragmatic and mutually beneficial rule 

making at the Forum level, cognizant of the principles underlying China-Africa partnership, 

left governance and dispute settlement, pertaining to China-Africa relationship in general, is 

mostly reliant on the general international economic laws.40 In the absence of a mechanism for 

                                                           

35 “The estimate is that China committed around $132 billion in financing to African and Latin American countries between 

2003 and 2011. Just over half, is in the form of resource-secured finance, involving the export of oil, cocoa, platinum and 

diamonds. While it is tied to procurement of goods and construction services from Chinese firms, there are no specific 

requirements to employ Chinese workers, and flexibility exists to procure locally when this would benefit the project.” 

Deborah Brautigam (2011), Aid With Chinese Characteristics: Chinese Foreign Aid and Development Finance Meet the 

OECD-DAC Aid Regime, 23 Journal of International Development 5: 752, P 757. See also: Supra note 34, Deborah 

Brautigam & Kevin P. Gallagher (2014), Pp 346-47; D. Brautigam (2009), The Dragon’s Gift: The Real Story of China in 

Africa. Oxford: Oxford University Press. 
36 “Basically due to currency convertibility havoc both for China and Africa and to avert risk of bad debt, of course as 

opposed to "claims by popular press it is without extraordinary interest rate compared to global capital markets and does not 

bring windfall commodity profits." This financing model is not uncommon with western bank consortia lending to risky 

countries though, western banks place no conditions on the use of their credits, the Chinese banks require the credits to be 

used to finance projects carried out by Chinese firms, or imports from China. ”Supra note 34, Deborah Brautigam & Kevin 

Gallagher (2014), Pp 347-8. 
37 Only two African countries (South Africa and Ethiopia) are known to have FOCAC follow-up committee, while China has 

a committee with around twenty eight sub-committees. Nonetheless, country level follow up committee is not commendable.    
38 See article by MOFCON, titled: 2015 Business Review XII: China-Africa Trade and Economic Cooperation Starts, 

available at http://english.mofcom.gov.cn/article/newsrelease/significantnews/201602/20160201254604.shtml, January 25, 

2016. 
39 Ibid.  
40 The FOCAC norm creation approach, is influenced by constructivists thought: “that it makes behavior possible by 

intervening in the constitution of identities and interests of agents” than focus on top-down governance. The Authors stated 

that: FOCAC can from this point of view be understood not only as a regulating multilateral organization but also as a norms 

and interests producing one as opposed to neoliberal top down approach. Apposing FOCAC constructive norm creation 

approach is with Prof. Won’s discussion on Chinese and African legal conception in his article entitled “China-African 

Investment Treaties: Old Rules, New Challenges”, it’s reflective of the Confucian and African Legal conception. Supra note 

1, Mamoudou Gazibo and Olivier Mbabia, (2012); supra note 1, Won Kidane (2012), P 91. For further reference see generally 

http://english.mofcom.gov.cn/article/newsrelease/significantnews/201602/20160201254604.shtml
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setting policies and standards at regional level, African countries could potentially be forced to 

tender for ‘race to the bottom,41 capable of defying FOCAC commitments. For instance, 

China-Africa BIT’s shows tendency to narrow regulatory space for development objectives, 

and derided for gearing all its efforts towards unduly protecting investors and tightening the 

policy space.42 

Presumably, the concern at stake is African regional integration, which calls for striking a 

balance between individual country interest, and regional concern. Furthermore, the national 

governance is lagging behind the expectation of regionalization agenda which falls myopic 

due to inconsistency with liberal ideology on which the African regionalism, both at regional 

and sub-regional level is founded.43 

Thus, principles and commitments which undergird China-Africa partnership within FOCAC 

system is being pursued with the backing of soft laws, full of declarations and action 

plans.44The problematic aspect of it is exacerbated by failure of international economic law to 

address these commitments, even worse outlawed some of them despite their value as a 

development tools. Moreover, the role of civil societies in orchestrating the prospect of China-

Africa economic partnership in dealing with crosscutting issues, significant place is not given 

to them in FOCAC, like Amicus Curiae status.45 

                                                                                                                                                                                      

part II & IV of Prof. Won’s book entitled “China-Africa Dispute Settlement”; see also Infra note 42, Won Kidane (2014) and 

Uche E. Ofodile (2013).  
41 Through adopting lenient investment law both at domestic and BIT level, with lax environmental concern, deteriorated 

labor standard, uneconomical investment incentive, technology transfer insensitive and so on, 
42 As pretty much analyzed in two recent Articles; Won Kidane (2014), China-African Investment Treaties: Old Rules, New 

Challenges, 37 Fordham Int'l L. J. 1035. Furthermore see, Uche E. Ofodile (2013), Africa-China Bilateral Investment 

Treaties: A Critique, 35 Mich. J. Int'l L. 131. For further reference see, M. Sornarajah, (2010), The International Law On 

Foreign Investment, (3rded.) Cambridge University Press. For further reference generally see, UNCTAD (2005), International 

Investment Agreements: Key Issues, Volume III.   
43 Ian Taylor (2010), A house Built upon Sand: South African Imperialism in a Region Without Regionalism, 32 Strategic 

Review for Southern Africa 2:1, P 9.  
44 The FOCAC commitments in relation to green development, local beneficiation, mutual benefit, corporate social 

responsibility, job creation, technology transfer and so on are not backed by binding legal instruments. In this regard Brett 

claims that: "Analysis of international institutions and law is shifting from earlier concerns of whether institutions matter to 

questions of which aspects matter, how, and in what contexts." Infra note 98, Brett Frischmanna (2002). Citing: Richard 

Steinberg (2002), In the Shadow of Law or Power? Consensus-Based Bargaining and Outcomes in the GATT/WTO, 

International Organizations 56: 339.  
45 Supra note 55, Sven Grimm (2012), P 4. However, there are attempts so far to bring think-tanks and business into the 

discussion around FOCAC which needs to be broadened. See “Johannesburg action plan 2016-18” SS 5.3 and 5.4; see also, 

Supra note 55, Sven Grimm (2012). Only by including a wider range of actors can China-Africa economic partnership and 

cooperation become politically sustainable and innovative. New York Times op-ed from 2012 titled “Beijing: Boon for 

Africa,” Zambian economist Dambisa Moyo wrote: If anything, the bulk of responsibility for abuses lies with African leaders 

themselves.  
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Transforming FOCAC into EPA could ‘lock in’ Africa into a formal structuralized system 

with no fallback arrangement and narrow development policy space, is among scholarly critic, 

provided the political economy and current level of African economic advancement.46In 

addition, transformation of FOCAC can also be understood from dimension of demands from 

other major Chinese trading partners47 and the most debatable EU-ACP, which demands MFN 

treatment from African countries if any RTA is entered into with other developing countries.48 

The ‘WTO compatibility’ requirement bears mix of Challenge and prospect as they can enjoy 

WTO exception incumbent upon the developing country status of both China and Africa.49  

Seminally, the different rules applied in Chinese preferential treatment to African LDC 

exports could create insurmountable obstacles to the already arduous task of integration. 

Establishment of CAJAC, as a China-Africa dispute settlement center, is one of the 

commendable bold steps, taken to spearhead the prospect of transforming FOCAC to EPA and 

serve to escape rigorous WTO-DSM and deterrent effect on African countries access to it. It is 

meant to orchestrate the development of China-Africa jurisprudence that buttress the 

underlying mutual benefit of the parties.50 However, lack of precedent demands sagacious 

caution in the future operation of the Centre not to fall in trap of western arbitration 

jurisprudence due to legal vacuum reflective of sentiment that undergirds FOCAC.51 

1.3. Significance of the Study 

This research is conducted with a conviction that it contributes to the endeavor for 

investigating the way forward and designing the normative legal framework governing the 

                                                           

46 According to an article by Nomfundo Xenia Ngwenya (project director for the Global Economic Governance Africa 

Program) and Cyril Prinsloo (Researcher at South African Institute of International Affairs) and published on AllAfrica.com, 

2016/08/22, Africa’s infrastructure financing deficit estimated to be US$ 100 Billion a year. Supra note 15, David Dollar 

(2016), P 2.   
47 The dilemma might continue to afflict them as China attempts to balance its role as a recipient of Western investment and 

as a sender of an increasing amount of investment to Africa, as China’s upgrade to developed country status is in the offing. 
48Supra note 17, Allieu Badara Kabia et al. (2016), P 102. 
49 Supra note 1, Won Kidane (2012).  
50 See Johannesburg Consensus (adopted on 17th Aug. 2015, Johannesburg, South Africa), pdf document, P 3. Accessible on 

official website of CAJAC: http://www.cajacjhb.com/home.“The functions and duties CAJAC particularly are to: to modify, 

adopt and develop its rules, principles and practices, to conform specifically to the needs and requirements of China-African 

business, trade and investment communities; to strive to have the Centre recognized, and its rules adopted, into BITs between 

China and African countries as a dispute settlement clause.”  
51 The most notable cases were: BiwaterGauff Ltd. v. United Republic of Tanzania (involving water and sewage management) 

and the case of PieroForesti, et al. v. The Republic of South Africa. The case against the South African government was 

initiated by three Italian mining firms centered on South Africa’s policy of black economic empowerment.   

http://www.cajacjhb.com/home
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China-Africa partnership, founded on the south-south sentiment. Bearing in mind that, EPA is 

one of the understudied areas of international economic law due to absence of such a 

comprehensive agreement except for latest EU-Africa, Caribbean and Pacific Countries EPA, 

which is still on interim stage, it pours a cup of understanding to the knowledge regarding 

pragmatic scenario in the area. It may also give insight for regional policy making, as both 

sides have shown interest to bring the partnership under ‘Hard Law’, moreover, Africa needs 

to beckon its policy to make something out of the boon in its relation with China and be part 

of global value chain thereby integrate into global trading system. Furthermore, it serves as a 

glimpse for potential researchers to conduct further studies on the legal aspect of China-Africa 

relationship which is founded on principles ofequality, mutual benefit, and non-intervention; 

as it makes the partnership special south-south relationship compared to oldest African 

economic partners that it is difficult to extrapolate the latter’s experience though not 

impossible. 

1.4. Objectives of the Study 

1.4.1. General 

Analytical exploration and description of factors that pose challenge and reinforce the prospect 

of transforming the ‘soft-law’ backed FOCAC in to a system with normative legal regime 

namely, EPA vis-à-vis African Regional Economic Integration. 

1.4.2. Specific Objectives 

This study is conducted to achieve the following specific objectives: 

 Analyze the level of African RECs legal policy synergy, as a semi single entity, in its 

relation with China within FOCAC institutional framework. 

 Identify factors linked with transforming FOCAC into China-Africa EPA, via 

diagnosing the so far engagement trail of China-Africa partnership in trade. 

 Expound the China-Africa CSCP by juxtaposing the hypothetical China-Africa EPA on 

trade with African Regional Economic Integration. 
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1.5. Scope of the Study 

The study mainly focus on investigating the optimum way forward, in the endeavor to craft the 

normative framework which discipline and ensure the mutual benefit of both Africa and 

China. Thus, the scope of the study will principally be at the grand development policy level 

in general, which was guiding the China-Africa partnership. Accordingly, challenges and 

prospects pertaining to designing what the way forward has to be is the fundamental concern 

of the study. 

1.6. Research Methodology 

1.6.1. Description of Study Area 

The study is motivated to undergo systematic assessment and conduct analytical explanation 

of forging the China-Africa CSCP with reciprocal normative legal framework. Presumably, 

the study area in terms of geography constitutes the African continent as a ‘semi-single entity’ 

and China as counterpart on the other side of the partnership. Africa as a continent constitutes 

fifty-four politically independent nations, though, aspiring to integrate towards forming a 

single political community in long run spearheaded by economic integration to culminate with 

formation of African Economic Community (AEC) under the auspices of AU. Currently, the 

African economic integration model, informed by European Union experience, orchestrated by 

primarily integrating African states under sub-regional organizations bearing in mind that it 

will facilitate and ultimately bring about complete integration of Africa. 

However, the sub-regional organizations are not moving forward to beckon the continental 

integration as anticipated trapped by multitude of factors, inter alia, under implementation of 

REC agreements, overlapping membership, financial havoc and poor infrastructure, 

inconsistent political economy at regional, sub-regional and national level, poverty, and 

unemployment and so on. Most importantly, difference in level of development, in which 35 

out 54 countries are LDCs, is another factor that is dragging back the integration agenda. 

These days the old African plight narrative is changing towards a continent hosting countries 

with fastest growing economies in the world, a continent with enormous investment 

opportunities which in fact is evidenced by growing FDI inflow, though not expressive of the 

continent at large. 
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China, despite its staggering economic growth in the last 3 decades which makes it second 

largest economy in the world after US still maintained its developing country status. This is 

practically evidenced by the fact that China currently is second largest exporter and third 

largest importer in the world, which shows significant role of China in the global economy. 

1.6.2. Study Design 

The study is blends of exploratory and descriptive research typologies. Thus, methods such as 

literature reviews, which may lead to insight and comprehension, are employed. Moreover, 

examination of records in terms of both primary and secondary data are the other method 

employed particularly in relation to descriptive aspect of the research. Primarily, the study 

have an exploratory perspective because of the nature of the problem under study. The 

research problem pertains to systematical finding of the contextually relevant factors that 

poses challenge and gives impetus to the endeavor of transforming soft law backed China-

Africa ‘CSCP’ under the auspices of FOCAC to rule based partnership viz. EPA. The absence 

of functional EPA so far, except for north-south EU-ACP Economic Partnership Agreement 

yet found on interim stage accompanied by legitimacy crisis it is facing, coupled with special 

south-south relationship between Africa and China with different underlying principle of the 

partnership, compared to western old African partners, necessitates a need to treat the 

partnership differently. 

Information’s pertinent to the research problem are obtained via different mechanisms, 

depending on the types of data. The first and foremost means is with respect to primary data 

like legal documents, records, press release, news reports, the only feasible mechanism, 

collected from official websites of the organizations and by formally contacting the relevant 

organs via electronic means. Moreover, secondary data from different research institutes, 

initiatives, centers, civil societies and other independent organizations are used as a 

supplementary means of obtaining information. 

1.6.3. Description of Population and Sampling Method 

The study is basically quantitative analysis, conducted based on secondary analysis of primary 

data collected by other institutions and document analysis, in the form of secondary data. The 

subjects of the study mainly constitutes African economic integration organizations and 
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instruments, Regional Economic Communities (RECs) and to some extent African countries 

particularly in their relation with continental and sub-regional RECs particularly in terms of 

adhering to and implementing the agreed up on treaties, trade protocols, subsidiary binding 

instruments and soft-law instruments like guidelines, resolutions. Moreover, within FOCAC 

framework as China is a counterpart in the partnership with Africa, in which Africa is 

considered as semi-single entity, is the other subject of the study focusing on its institutions, 

policies, modes operandi, normative aspects, particularly in its dealing with Africa.   

Ultimately, the particular investigation of the relevant situation in Africa on the one side and 

China of the other side culminated with apposing its role on the future of transforming China-

Africa partnership in to a partnership backed by normative legal framework. Thus, as a 

platform of discussion for drawing common agenda and setting norm, generally, which guides 

the overall China-Africa economic and political engagement, FOCAC is the other subject of 

the study. 

1.6.4. Type of Data and Data Collection Methods 

The study, planned to be conducted utilizing both primary and secondary data, accordingly, 

different data collection techniques are employed to make the result of the research work 

better informed. Basically, type of the research is of exploratory and descriptive research, 

which will base itself on primary data, not going to be collected by researcher, rather 

concerned international and national institutions and secondary data. In analyzing the data 

qualitative research method will be used. Hence, data capable to enrich the final outcome of 

the research will be collected in the following manner.  

1.6.4.1. Primary data 

The principal primary data is not directly collected by the researcher, mainly due to lesser 

significance and difficulty of doing so because of financial and time constraint coupled with 

geographic inaccessibility. Thus, the main primary data source is crude data collected by other 

relevant national and international institutions, triangulating their data to ascertain validity of 

the information at times of inconsistency. The institution which served as the main source of 

information includes, inter alia, FOCAC and its sub-committees; AU and other sub-regional 

organizations, Chinese public offices having mandate related to FOCAC like Ministry of 

Commerce, Exim Bank, and Ministry of Foreign Affairs; WTO, World Bank, IMF, 
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UNCOMTRADE China-Africa specialized research institutes like John Hopkins University 

China-Africa Research Initiative and so on.          

 Document Analysis: the primary data employed constitutes normative legal 

documents governing the China-Africa trade partnership, especially international and 

regional treaties, and national laws to the extent relevant. Principally, the document 

analysis in focus at policy level.   

 

1.6.4.2. Secondary data 

The study also employed relevant cases and literature materials as secondary sources. 

Moreover, case and document analysis on prior empirical data, scientific studies conducted on 

the area and some randomly selected relevant cases are employed. 

1.6.5. Methods of Data Analysis 

The study employed both quantitative and qualitative data analysis, a merger of both 

approaches, combining analysis of official documents with empirical in-country investigations 

regarding the implementation of the Beijing Action Plan in African countries. The qualitative 

method of analysis is particularly employed regarding systematic reviews and Meta analyses 

of qualitative studies, interviews, policy documents, press releases and critically analyzing 

public speeches made by Chinese and African leaders in relation to FOCAC.  

The second approach, quantitative method, is used pertaining to an empirical bottom-up 

approach and involves studying FOCAC related developments at country and RECs level to 

gain insights on the ground. The variant of quantitative method i.e. Secondary analysis of 

quantitative data is a principal method as most of the data are obtained from data collected by 

researchers and institutions which either keep Meta data to ensure access to information or for 

the purpose of other related studies.52 

 

 

                                                           

52 For instance, to solve information havoc related to African RECs particularly to strengthen implementation monitoring 

program at continental level and ensure reliability for further research there is a newly launched joint program by UNECA 

and AfDB. 
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CHAPTER TWO 

2. LITERATURE REVIEW 

2.1. Global Economic Governance 

The global order can be conceived as a set of several existing suborders, which constitutes 

institutional arrangements for different spheres of human life—economic, political, 

educational, cultural, and religious—are partially separate and important aspect of it is 

whether suborders contradict each other or interdependence.53The multilateral system contains 

a large set of international treaties that specify the decision power of supervisory bodies, on 

the other hand determining how much sovereignty is actually ceded. Horst Siebert claims that,  

“They must be mutually consistent: one suborder must not lead to behavior on the part of 

economic agents which contradicts and undermines another suborder. Thus, suborders 

must share the same or similar objectives and philosophies.”  

Trade policy rules for the world product markets have been intended to facilitate the 

international trade of merchandise and services via rules—such as the MFN and NT—in order 

to prevent protectionist trade policies, including tariffs, strategic trade policy, antidumping, 

subsidies, and trade-distorting product standards. It is founded on sound theoretical reasons 

how free trade in an ideal world can augment world output by guiding resources to their best 

possible.54 Basudeb Guha-Khasnobis claims that such beneficial effects of free trade are 

unambiguously true at an aggregate level:55 

Thus, quite clearly, there are two potential sources of conflict the first is the sharing of free 

trade benefits between countries, which divided the world trading community into two broad 

groups, developing and developed countries. The second source of conflict is certain groups 

of people gain relatively more than others, unless mechanism for redistribution of income is 

devised. Developing countries as a group are not against freer trade, they are basically 

unhappy about what they have received as benefits of a freer world trading regime relative 

to what they are being seemingly forced to offer. 

                                                           

53Infra note 78, Horst Siebert (2009), P 51. A further issue is to what extent the withdrawal of benefits from one suborder can 

be used as a threat or sanction enforcing the compliance to the rules of another suborder. Thus, some propose to use the 

withdrawal of membership from the WTO or other trade policy instruments to enforce human rights. However, this approach 

makes one suborder contingent on another suborder. If one institutional system falls, the other falls too, this would lead to a 

built-in institutional domino effect threatening the overall rule system.  
54Basudeb Guha-Khasnobis (2004), The WTO, Trade and Development: An Introduction; (Ed. Basudeb Guha-Khasnobis) 

The WTO, Developing Countries and the Doha Development Agenda: Prospects and Challenges for Trade-Led Growth), 

Palgrave Macmillan Pub.: NY, P 3.  
55 Ibid; See also John S. Odell (2007), Growing power meets frustration in the Doha round’s first four years, in Larry 

Crumpand S. Maswood (Ed.), Developing Countries and Global Trade Negotiations, Routledge pub: NY, P 1. 
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The vigorous espousal of free market economics by the IMF and WB made liberalization of 

assets in the international economy favored policy, which led to pressures exerted on 

developing countries to liberalize their regimes on foreign investment.56 In this context, 

developing states entered into bilateral treaties containing rules on investment protection and 

liberalized the laws on foreign investment entry.57 The link between international trade and 

international investment said to justify the competence of the WTO in the aspects of 

investment, which affects trade. The Singapore Ministerial Conference of the WTO reiterated 

the need for and decided to study the possibility of an instrument on investment but unable to 

bring about a comprehensive instrument on investment.  

There are certain conducts very well related to the international economy, but still not 

adequately institutionalized or lagging behind in strong normativity. The institutional design 

of the world economy is in a process of continuous development, with new concerns such as 

environmental issues coming to the fore, competition policy, ethical norms and human rights 

though extends to all aspects of interdependence, and requires rule systems that deal with 

them.58 Norms for the use of the global environment will acquire greater significance in the 

future because they are different from the rules for trade and for the international division of 

labor.59 

2.2. China-Africa Partnership 

2.2.1. Historical background of the partnership 

The China-Africa relationship, in all its facets, is a long-standing stable and friendly 

partnership.60 The relation is founded on principles of equal treatment, respect for sovereignty, 

and mutual development. China and Africa have been providing political and economic 

support for one another, started long ago. China’s return to the United Nations (UN) in 1971 
                                                           

56 Supra note 42, M. Sornarajah, (2010), P 2. This drove the ideas behind Third World cohesion in the New International 

Economic Order evolved competing norms challenging the previously existing ones, to the verge of collapse. 
57 Ibid. They also participated in regional treaties like the North American Free Trade Agreement (NAFTA) and sectoral 

treaties like the Energy Charter Treaty 
58 Supra note 42, M. Sornarajah, (2010), P 2. Additionally see, infra note 78, Horst Siebert (2009), P 52.   
59 Norms for the mobility of production factors—technology, physical capital, and labor -refer to the factor markets. Since 

factor flows can be interpreted as substitutes to trade, such arrangements can be considered part of the rules for the 

international division of labor. 
60 Li Anshan et al. (2010), The Forum on China-Africa Cooperation: From a Sustainable Perspective, Center for African 

Studies Peking University, unpublished research, P 5. Citing: Ministry of Foreign Affairs of the People’s Republic of China, 

“A Long-term Stable China-Africa Relationship Of All-round Cooperation”, 17 November 2000, available at 

http://www.fmprc.gov.cn/eng/ziliao/3602/3604/t18036.htm   accessed 2012/04/08. 

http://www.fmprc.gov.cn/eng/ziliao/3602/3604/t18036.htm
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was uneasy without developing countries support, in which 26 out of the 76 countries that 

supported and voted for China were African countries.61 On the other hand, China supported 

African independence efforts and provided political support in international forums.62 China 

has been providing economic assistance to Africa and its assistance has always been without 

any political conditions.63 

The creation of the Forum on China-Africa Cooperation (FOCAC) in 2000 is aimed at 

formalizing and institutionalizing the China-Africa multifaceted partnership. “FOCAC 

restructures relations between China and Africa from two main angles. Firstly, it produces an 

effect of coordination in Chinese interventions in Africa and, secondly, it literally boosts the 

level of cooperation between Africa and China.” According to (Mamoudou Gazibo and 

Olivier Mbabia) thesis, it has been formulated in the context of, countering unilateralism of the 

American superpower and essentially explains China’s strategy to avoid isolation and defend 

its interests.64 

“This is particularly the case for multilateralism, once regarded with suspicion, which China 

ended up adapting to the point of making it an essential element of its “grand diplomatic 

strategy” considering it has a vocation to be reassured, especially at regional level.”   

On the backdrop of common historical background and relationship, China-Africa partnership 

is being pursued under the theme of South-South co-operation in the context of globalization 

and advancing technologies, linked by a common objective to advance the South-South 

Agenda.65 China-Africa relations is grounded in the context of cooperation within the 

                                                           

61 Ibid. This led Chairman Mao to famously declare that it was China’s African friends who “carried us back in.” In the 1980s, 

there were 51 visits by African Heads of State to China, an increase from 33 visits in the 1970s. From 1990 to 1998, 53 

African Heads of State, 15 African Prime Ministers and many African senior officials visited China. These high-level visits 

indicated the friendly relationship between China and Africa.     
62 Ibid  
63 From 1956 to 1996, through the framework of its assistance to African countries, China supported nearly 800 projects 

throughout Africa, involving farming, fisheries, textiles, energy, transportation, broadcasting, hydropower, machinery, 

construction, education, health, technology, and food processing. Huang Zequan (2000), Fifty Years of China-African 

Friendly Cooperation, Center for African Studies, Peking University, ed. China and Africa, Beijing: Peking University Press, 

p.45. George T. Yu (1975), China’s African Policy A Study of Tanzania, Praeger; Jamie Monson (2009), Africa’s Freedom 

Railway, How a Chinese Development Project Changed Lives and Livelihoods in Tanzania, Bloomington && Indianapolis: 

Indiana University Press.   
64 “China has therefore engaged itself in a series of privileged partnerships with regional groups such as the European Union, 

the Shanghai Cooperation Organization, ASEAN and many other international and regional organizations. The creation of the 

Forum on China-Africa Cooperation (FOCAC) in 2000 ought to be placed in that context.”  Supra note 1, Mamoudou Gazibo 

and Olivier Mbabia (2012), P 51. Citing: Melvin Gurtovet Peter Van Ness (dir.) (2005), Confronting the Bush Doctrine, 

Critical Views from South East Asia, Routledge: London. 
65Tracy Hon et al. (2010), Evaluating China’s FOCAC commitments to Africa and mapping the way ahead, A report by the 

Centre for Chinese Studies Prepared for the Rockefeller Foundation, January 2010; CCS: University of Stellenbosch, P 6.  
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developing world and sought to provide a framework for advancing positive interaction on this 

basis, seeking stronger voice for the developing world on the global stage and in international 

institutions and struggle to democratize and reshape global development agendas.66 The rapid 

growth in two-way trade between China and Africa, exchanging raw materials for China’s 

manufactured products underpins the complementarity of the Chinese and African 

economies.67 

In addition, China has become a key development donor and investor in Africa, claimed to 

have overtaken WB loan, despite conflicting data emanating from opacity from both Africa 

and China.68The resolve and commitment displayed from Chinese side has impressed and 

injected a new dynamism into Africa’s commercial processes. This is mainly attributed to the 

focus of both sides on practical, realist and achievable objectives with a common development 

agenda.69 

2.2.2. The guiding principles of China-Africa Partnership under FOCAC 

On the other hand, China- Africa relation is perceived as ideologically inculcated campaign of 

China in the 1950’s promoting revolution, anti-colonialism, and Third World solidarity, Africa 

became China’s strategic ally.70 The relation was further consolidated when Chinese Premier 

Zhou Enlai articulated the “Five Principles Governing the Development of Relations with 

Arab and African Countries”71 and “Eight Principles for Economic Aid and Technical 

Assistance to Other Countries”.72 The principles provided in these documents underpin the 

                                                           

66 Infra note 556, Miria Pigato and Wenxia Tang (2015), P 7.   
67 Supra note 65, Tracy Hon et al. (2010) P 7. See also, Chen M, et.al. (2005): “China and India: What’s in it for Africa?” 

OECD Development Centre, Paris. The trade structure has raised questions, warning of a “raw materials trap,” given the 

relative phases of economic development, the China-Africa trade relationship is considered largely unavoidable.”  
68 Supra note 13, (Jyhjong Hwang, Deborah Brautigam & Janet Eom, (2016), P 3.   
69 Supra note 65, Tracy Hon et al. (2010) P 8.China’s commitment to support economic development is interpreted as proof of 

China‟ long-term intention to assist Africa, rather than simply exploitative relationship based on oil and mineral extraction. 
70Larry Hanauer and Lyle J. Morris (2014), Chinese Engagement in Africa: Drivers, Reactions, and Implications for U.S. 

Policy, RAND: National Security Research Division, P xi. Pdf version available at www.rand.org. See also,Domingos Jardo 

Muekalia (2004), “Africa and China’s Strategic Partnership, 13 AfricanSecurity Review 1, pp. 5–11.This included moral and 

material support for liberation movements. The China’s emphasis on ‘friendly relationships’ guided by no strings attached to 

it or devoid of political conditions, forms the basis for present-day China-Africa Partnership under FOCAC.   
71 The five principles of peaceful coexistence are mutual respect for sovereignty and territorial integrity; mutual non-

aggression; non-interference in each other’s internal affairs; equality and mutual benefit; and peaceful coexistence. Supra note 

70, Larry Hanauer and Lyle J. Morris (2014). 
72Supra note 70, Larry Hanauer and Lyle J. Morris (2014). Citing United Nations (1958), “No. 4307: India and People’s 

Republic of China,” United Nations Treaty Series 299, Pp 57–81.   

http://www.rand.org/
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current China-Africa relations within FOCAC framework and governed by “equality, mutual 

interest and non-interference.”   

Chinese policy of non-intervention and strong adherence to the traditional notion of ‘absolute 

sovereignty’ is entertained with varying conceptions. China conceives its principle of non-

interference and friendly relations with Africa as an altogether new and positive model for 

external engagement,73 inculcated by the officially endorsed communist political philosophy. 

The influence of communism in China’s non-intervention policy is claimed to have been 

denoted in their Socio-economic Rights prioritization that, “fundamental needs of food, 

security, and economic development, according to Chinese officials, are themselves forms of 

human rights, which China helps to promote through robust economic development and trade 

with Africa.”74 At the same time, it is being used to justify China’s engagement invariably 

with African countries irrespective of their governance system and rogue Human Rights 

handling. 

In contradistinctions with the European colonial past and Western policies that believed 

are based on a paternalistic interference in political affairs, full of conditionality, China is 

criticized for lack of concern regarding international democratic values like Human Rights and 

its role in Africa supports authoritarian despots and erodes efforts at improving human 

rights.75 However, the current situation of African in terms of Governance index might be a 

manifestation for lesser significance of Western conditional approach in terms of improving 

human rights situation and overall governance in Africa.76 Moreover, China has been using the 

                                                           

73 Ibid  
74Ian Taylor (2008), Sino-African Relations and the Problem of Human Rights, 107 African Affairs426:51, P 67. 
75 Supra note 70, Larry Hanauer and Lyle J. Morris (2014). The authors claim that China’s willingness to engage autocratic 

regimes in Sudan and Zimbabwe are highlighted as examples of China’s willingness to circumvent, or even completely 

ignore, international efforts to curtail violence, human rights abuses, and corruption.   
76“Over the past decade, the continental average score in Overall Governance has improved by one point. Since 2006, 37 

countries+, hosting 70% of African citizens, have improved in Overall Governance. Safety & Rule of Law is the only 

category of the Index to register a negative trend over the decade, falling by -2.8 score points in the past ten years. In 2015, 

almost two-thirds of African citizens live in a country where Safety & Rule of Law has deteriorated over the last ten years. 

Accountability is the lowest scoring (35.1) of the 14 sub-categories in 2015.The continental average score for the Corruption 

& Bureaucracy indicator has declined by -8.7 points over the last decade, with 33 countries registering deterioration, 24 of 

them falling to their worst ever score in 2015.A large majority (78%) of African citizens live in a country that has improved in 

Participation & Human Rights over the past decade. Progress over the decade in Participation and Human Rights (+2.4 points) 

has been driven by Gender (+4.3) and Participation (+3.0), while Rights (-0.2) registered a slight decline. Six of the ten 

highest scoring countries in Rights have registered deterioration in the past ten years. Two-thirds of the countries on the 

continent, representing 67% of the African population, have shown deterioration in Freedom of Expression over the past ten 

years. ”Nathalie Delapalme et al. (2016), A Decade of African Governance 2007-2015, Ibrahim Index of African Governance: 

Index Report, Mo Ibrahim Foundation. Pdf available: http://mo.ibrahim.foundation/iiag/downloads/. 

http://mo.ibrahim.foundation/iiag/downloads/
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non-intervention policy to advance its ‘One China Policy’ by making FOCAC confined to 

African states that recognize Taiwan as part of China.77 

2.3. Institutional Theories of International Relations 

The understanding of institution at international relations level is drawn from institutional 

conception at domestic level by molding it to fit peculiar features of internationalism, which is 

manifested cooperation and institution building in a world of sovereign states. Different 

scholars with common underlying understanding as to its function define institution 

differently. The following are some of the definitions given by different scholars: 

“Institution is a set of rules and procedures which has been introduced for the governance 

of society and the economy, including informal norms of behavior and laws. Broadly 

speaking, institutions—not to be confused with organizations—both reflect and help 

establish the way things are done within a society”.78 

Additionally, Oran Young defines institution as: 

“…….. Social practices consisting of easily recognized roles coupled with clusters of rules 

or conventions governing relations among the occupants of these roles. Institutions may or 

may not involve organizations, material entities possessing physical locations (or seats), 

offices, personnel, equipment, and budgets.”79 

At international level, rules refer to the institutional arrangements among states. Thus, 

institution refers to any action between three or more States based on generalized principles of 

conduct, which leads to the establishment of a plurilateral or multilateral rule system,80 with 

certain envisaged compliance mechanism. International law, as a normative aspect of 

international institutions, plays irreplaceable role in ensuring global order in general and 

economic order, in particular. The role of international institution as well articulated by Horst 

Siebert (2009):81 

                                                           

77 For instance, Gambia resumed its diplomatic ties with China after severed its diplomatic relation with Taiwan in 2013, 

which began in 1995, recognizing there is only one China, became part of FOCAC in March 2016. Available at:  

http://www.focac.org/eng/zfgx/zzjw/t1349272.htm  Accesses on July 2016. 
78Horst Siebert (2009), Rules for the Global Economy, Princeton University Press, P 1 
79 Oran R. Young (1989), International Cooperation: Building Regimes for Natural Resources and the Environment, Cornell 

University Press: NY, P 32. 
80Supra note 1, Mamoudou Gazibo and Olivier Mbabia (2012), P 51. Multilateralism can be broadly understood as an 

institutionalized collective action by a specific set of independent States.   
81 Negative externalities represent forms of interdependency between economic activities that escape market mechanisms 

rather than following non-market systems such as natural or “technological” systems. Cooperation gains are possible in cases 

where mutual benefits are feasible within a positive-sum game. An important case in point is the international division of 

http://www.focac.org/eng/zfgx/zzjw/t1349272.htm
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Firstly, International rules set limits on the strategic behavior of national governments. 

Within this context, international rules ease potential conflicts between different national 

interests. Secondly, its system represents a form of self-commitment: states within such a 

system limit the future choices of their national governments. Behind any rule system we can 

therefore detect a ‘negative catalogue’, i.e., a series of restraints imposed on the behavior of 

national governments, which protect the international division of labor against the conflicting 

interests of national governments.82 Moreover, rule system can lead to cooperative behavior 

among states, which in turn makes it possible to increase the total benefits coming to all 

countries, without which, countries find themselves caught in a prisoner’s dilemma, unable as 

they are to reduce their protectionist measures or to capitalize on potential gains. Rules can 

also internalize negative externalities between states (negative spillovers) and thus reduce 

transaction costs. 

In a similar fashion, the role of institution in influencing public policy and political actions of 

states, in their engagement with each other, in international relations can be seen from two 

perspectives. Its role as further reiterated by “Institutions can be constraining, superimposing 

conditions of possibility for mobilization, access, and influence; or limit some forms of action 

and facilitate others.”83 Thus, institutions serve as governance structure, “by facilitating 

cooperation, prevent and resolve conflicts, and generally serve as a locus for coordination, 

information sharing, and other important activities”, in a world with no supranational 

government.84 The cooperation is often better enhanced by creating international law and 

complying with the undertaken commitments. 

The aforementioned role of institution in international relation is articulated differently, by 

varying institutional theories. To begin with, constructivists,85 suggests that institutions are 

constitutive, having properties of an “imagery of cultural frameworks or toolkits, establishing 

the available and viable models and heuristics for political action.”86 It further reiterates that, 

institutions “help to make cognitively plausible and morally justifiable certain types of 

                                                                                                                                                                                      

labor, from which all participants can gain. Nevertheless, a country may behave strategically (or opportunistically) in 

international affairs in order to maximize its benefit by reducing the benefit for others. Generally see, Ibid Chapter II, Pp 32-

50. 
82 The self-commitment of states also works as a shelter against the power of protectionist groups in national economies. It 

helps against political cycles, such as a government’s protectionist leaning before a national election, in the hope that 

protectionism will attract votes. It also shields against the shift of political preferences in a country, for instance when a 

government comes into power with completely different inclinations. Supra note 78, Horst Siebert (2009), P3.  
83 Edwin Amenta and Kelly M. Ramsey (2010), Institutional Theory, in Handbook of Politics: State and Society in Global 

Perspective, K.T. Leicht and J.C. Jenkins (eds.), P 17.  
84Generally See, Douglass C. North, Institutions, Institutional Change And Economic Importance (1990). Cited in Brett 

Frischmanna (2002), Dynamic Institutional Theory of International Law, Buffalo Law Review51; 679 P 692.   
85Aka “sociological institutionalism” 
86 Supra note 83, Edwin Amenta and M. Kelly Ramsey (2010), P 17.  
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collective grievances, emotions, identities, ideologies, associational ties, and actions (but not 

others) in the first place”87 

Rational choice institutionalism (aka “neoliberal Institutional theory”) assumes that utility-

maximizing individuals (or, at the international level, states), acting out of self-interest that 

institutions emerge because of their interdependence, strategic interaction and collective action 

or contracting dilemmas.88 Contrary to the neoliberal institutionalism approach that advocates 

the importance of the influence of institutions on State behavior, constructivists argue that the 

institutions take part in the formation of identities and interests.89 

The institutional setup, in the economic sphere, affects all aspects of international interaction 

and interdependence, inter alia, the allocation of goods and resources, the flow of capital, the 

diffusion of technology, the mobility of labor and human capital, and global environmental 

scarcity.90 

2.3.1. FOCAC in Perspective 

Indeed, the exchange between China and Africa is expanding gradually with the pivotal 

function of the Forum, as a sole diplomatic mechanism dedicated to promoting dialogue 

between them. FOCAC is playing a facilitation role as a structure for dialogue and 

development of a common political and economic agenda that gives impetus to the endeavor 

for establishment of a mutually beneficial South-South cooperation.91 Thus, deliberations 

within FOCAC framework are paving a way to design shared vision in terms of policy 

coordination, increased commercial interaction and common prosperity by bringing closer 

leaders of both sides.  From the first summit on, the real institutionalization of the Forum was 

evident however, it was scaled up after the Third Ministerial Conference that FOCAC became 

a summit of the highest level.92 

                                                           

87 Supra note 83, Edwin Amenta and M. Kelly Ramsey (2010), P 17. Citing: Jeff Goodwin (2001), No Other Way Out: States 

and Revolutionary Movements 1945–1991, Cambridge University Press, P 39-40.  
88 Institutional analysis, informed by rational choice theory, shares a commitment to rationalism, portraying states as self-

interested, goal-seeking actors.   
89 For constructivists, those norms and rules are constitutive forces rather than simply regulating ones, that is to say that they 

make behaviors possible by intervening in the constitution of identities and interests of agents. Supra note 1, Mamoudou 

Gazibo and Olivier Mbabia (2012), P 53. 
90Supra note 78, Horst Siebert (2009).  
91 Supra note 1, Mamoudou Gazibo and Olivier Mbabia (2012), P 57.  
92 The Chinese president received 48 African heads of State and Government in Beijing in November 2006, and the China-

Africa Partnership is scaled up to Strategic Partnership. Generally, Ministerial Conferences are the occasion to announce the 
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FOCAC has a monitoring mechanism that was created during ministerial consultations 

between Chinese and Africans held in Zambia in 2001 and put into force in April 2002.93 The 

monitoring mechanism is based on meetings between the Chinese Follow-up Committee and 

African officials.94 Moreover, institutionalization of FOCAC is visible in the fact that beyond 

bilateral relations with African countries and multilateral relations with the continent, China 

launched cooperation mechanism with regional or sub-regional organizations and planned to 

reinforce it by promoting the advancement of regional or sub-regional integration.95 Moreover, 

it cooperates closely with the New Partnership for Africa's Development (NEPAD), UN 

Agenda 2030 ‘Sustainable Development Goal’ and AU Agenda 2063. 

In general, a scrutiny of FOCAC modes operandi suggests that it is understood not only as a 

regulating multilateral organization but also as a norms and interests producing one, based on 

constructivist theory of institution. This is illuminated by the concept of soft balancing helps 

to explain how China is based, in its international strategy, on fora such as FOCAC, the Forum 

on China-Latin America Cooperation, and the Forum of Sino-Arab Cooperation.96 Despite the 

building up of a common identity and shared norms, FOCAC, similarly to other international 

organizations, is strongly instrumentalized, emanating from its members power imbalance or 

asymmetry. One china policy could help in denoting instrumentalization of FOCAC.97 

Despite, the effort in sixth FOCAC summit in which bold steps were taken to transform the 

partnership from NTSP to CSCP and committed to consider a ways to form rule-based China-

Africa Free Trade Zone, China-Africa partnership is lagging in terms of it normative 

institutionalization. The soft law backed FOCAC operation; missed crucial measures aimed at 

making sure that promise are kept believed could have been achieved by committing 

                                                                                                                                                                                      

decisions adopted during the discussions, which take the form of declarations and Action Plans in which the principles of 

Sino-African partnership are recalled, review FOCAC's achievements and provide guidance of programmatic nature to 

cooperation between the parties within the three years that follow each Forum.    
93 Supra note 1, Mamoudou Gazibo and Olivier Mbabia (2012), P 55. 
94 However, the equally proactive role of both sides in setting agenda and to what extent the process is accountable and 

monitored, so far, is not to the required level. It does seem as though China plays a central role in FOCAC’s institutional 

architecture. This is reflected in the various committees set up to oversee FOCAC mechanisms; China’s engagement is more 

formalized compared with that of its African counterparts. Ibid.  
95 Generally see, Johannesburg Action Plan 2016-2018, Ss 2.4. See also, Garth Shelton et al. (2008), The Forum on China-

Africa Cooperation: A Strategic Opportunity, Institute for Security Studies, , Johannesburg P 2.  
96 Supra note 1, Mamoudou Gazibo and Olivier Mbabia (2012), P 52. Soft balancing, which often takes the form of the use of 

diplomacy, international institutions, international law, and economic pressures, does not generally inhibit or counteract the 

superpower, but makes its task harder and heightens the political or financial costs related to it. 
97 Ibid, P 66. 
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themselves credibly excluding or promising future actions.98 So that credibility is achieved 

provided that the other players should not expect that a commitment will be broken backed by 

clarity of the rules and transparency on what is happening in other countries which represent 

vital prerequisites.99 

2.4. Modalities of Inter-regional Economic Partnerships 

There are wide ranges of considerations when countries seek to negotiate and enter regional 

trade agreements. Strategic alliances, implicitly form of security arrangements; a way of 

obtaining more security for access to larger country markets; to help lock in domestic policy 

reform and make it more difficult to subsequently reverse; some reflects tactical 

considerations; to influence subsequent multilateral negotiation are some of underpinnings 

objectives of negotiate trade agreements.100 Some literatures on regionalism implicitly tend to 

assume that regional trade agreements are similar because in analytical discussion it is 

common to analyze the symmetric case in which countries are of equal size. If any 

differentiation is noted, it is usually that some agreements are customs unions, while others are 

free trade areas however; differences go well beyond difference between CU and FTAs.101 

Despite the presence of multilateral rules and disciplines, number of regional trade agreements 

has grown substantially and it is still the case that most GATT/WTO contracting parties are 

now parties to at least one regional trade arrangement. Their difference basically pertains to 

coverage of the agreements, the balance of concessions between the parties to the agreement, 

and ongoing process of wider economic integration.102 

According to, Article 24 of the GATT, customs unions and FTA are exempt from the most 

favored nation MFN treatment; however, it must not result in increment of existing levels of 

                                                           

98Supra note 78, Horst Siebert (2009), P 52.   
99 Ibid. 
100 John Whalley (1998), Why Do Countries Seek Regional Trade Agreements? Jeffrey A. Frankel (Ed.), The Regionalization 

of the World Economy, Pub. University of Chicago Press: Chicago, P 64.   
101 Ibid  
102 Differences in coverage relate to such issues as whether or not freer factor flows are included, agreements seek to go 

beyond the coverage of GATT at the time (services in CUSTA; environment and labor standards in NAFTA); whether 

financial transfers are included; whether industrialization objectives (including production-sharing agreements) are included; 

and whether payments arrangements are a central feature of the agreement, go beyond the widely noted differences between 

FTAs and CUs. Ibid, P 67. 
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trade restrictions affecting non-member countries.103 The arrangement to benefit exemption 

from MFN requirement under article XXIV, must lead to significant liberalization. In a similar 

fashion, Article V of GATS also provides for exceptions to the MFN principle as regards 

agreements liberalizing trade in services. In particular, it must cover ‘substantially all’ trade 

between participating countries - and interim arrangements should lead to formation of FTAs 

or customs unions within a reasonable period of time. To comply with Article XXIV of 

GATT, while it must cover ‘substantially all’ trade between participating countries - and 

interim arrangements should lead to formation of FTAs or customs unions within a reasonable 

period of time, whereas the requirement under article V of the GATS, FTA must provide for 

substantial sectoral coverage and absence or elimination of substantially all discrimination. 

Furthermore, in the context of PTAs WTO agreements have flexibilities that apply less 

onerous disciplines to customs union or FTA between developing countries compared with 

developed countries, the exception in Article XXIV do not expressly include any such 

flexibilities.104 In forming FTA, a developing country is permitted to ‘asymmetrically’ 

liberalize its own market to a lesser degree than a developed country partner does.105 

2.4.1. African Regional integration in Focus 

Theoretically, concept of integration connotes both economic and political integration as a two 

interrelated concepts and economic integration is qualified as a concept of political nature.106 

Integration in both senses involves different stages viz. coordination, harmonization and 

finally, unification i.e. integration in its full sense.107 In this context, it should be noted that the 

concept of integration is used broadly to encompass any form of coordination between 

countries, from pure trade liberalization to economic and political union.108The process of 

economic integration reflects involves both “purely trade and non-trade issues” in every 

                                                           

103The concept of MFN requires that no WTO member can grant a "special favor" to any other WTO member (e.g. by way of 

a lower customs rate) without offering the same to all WTO members. As such, the MFN principle is intended to prevent 

discrimination between WTO members. Miles Bake et al. (2007), At a Glance Guide to Economic Partnership Agreement, 

Advocates for International Development, P 5. If existing trade barriers are raised to outsiders, compensation may be required 

as per article 28 of GATT. Available at:  www.wto.org/english/theWTO_e/whatis_e/tif_e/fact2_e.htm.  
104Decision on Differential and More Favorable Treatment, Reciprocity and Fuller Participation of Developing Countries, 

GATT Document L/4903, BISD 26S/203 (28 Nov. 1979). The Enabling Clause forms part of GATT 1994: See para. 1(b) (IV) 

of the protocol incorporating GATT 1994 into the WTO Agreement.) 
105Andrew D. Mitchell and Nicolas J. Lockhart (2009), Legal requirements for PTAs under the WTO, (Ed. Simon Lester and 

Bryan Mercurio), Bilateral and Regional Trade Agreements Commentary and Analysis: Cambridge University Press, P 85.  
106 Ibid. 
107Nikola L. Ilievski (2015), 1 Journal of Liberty and International Affairs 1:1, P 5. 
108 B. Horvat (1999), The Theory of International Trade—An Alternative Approach, MacMillan: London, Pp 136 et seq. 

http://www.wto.org/english/theWTO_e/whatis_e/tif_e/fact2_e.htm
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integration endeavor, however, the central point of variance pertains to the “degree of intensity 

of the conflict between trade liberalization and other non-economic values”.109 Hence, the 

more intense the degree of integration entails “the more complex the potential for conflict with 

non-trade values”.110 

Africa’s pre-independence history of regionalism and economic integration dates to the early 

twentieth century, when the South African Customs Union (SACU) was formed.111 

Establishment of AU has envisioned the prior objective in mind of founders of OAU, but the 

latter fall short of it due to strict adherence to Sovereignty by member states.112 Accordingly, 

AU is mandated with different visions and objectives, inter alia, to “accelerate the ‘political 

and socio-economic integration’ of the continent”.113 This denotes that an objective, long-term 

plan of AU is to become a center of both economic and political integration as process. 

However, the current status of political integration is staggering, in the sense of establishing 

unified law frame, creating common institutions, developing decision-making center and 

projecting identity, is still in a premature level.   

In terms of economic integration, defined as a process of eliminating restrictions on 

international trade, payments and factor mobility,114 some sort of glimpse are shining but yet 

on start. There is an attempts to create economic cooperation (and ultimately meaningful 

economic integration) among African countries at a continental level via agreements at a 

regional level, and is promoted by African Economic Community. In addition, several 

                                                           

109 Ibid  
110In this context, the distinction between “liberalization” and “integration” depends thus on the different long-term objectives 

characterizing the agreement. Ibid.  
111SACU could not survive the test of time, and in 1980, a model known as the Southern African Development Coordination 

Conference (SADCC) was formed, but became the Southern African Development Community (SADC) in 1992, when South 

Africa joined. Following political independence, the call for regionalism and economic integration in African countries was 

renewed during the days of Dr. Kwame Nkrumah, the first President of Ghana. Daniel Sakyi, Eric Evansand Osei Opoku 

(2014), Regionalism and Economic Integration in Africa: A Conceptual and Theoretical Perspective, The African Capacity 

Building Foundation Occasional Paper 22, P 1. 
112Jaime de Melo, et al. (1993), New Dimensions in Regional Integration; “The new regionalism: a country perspective” (Ed. 

Jaime De Melo and Arvind Panagariya), Cambridge University Press: Cambridge, P 184. The institutional considerations 

suggest that successful RI schemes benefit from a convergence in objectives, and willingness of countries to surrender some 

national autonomy and to commit to supranational rules. 
113 Constitutive Act of AU, article 3(c).  
114 Mengesha Yayo Negasi (2009), Trade Effects of Regional Economic Integration in Africa: The Case of SADC, Indigenous 

Development Working Group, P 7.   



28 
 

 
 

institutions have been established to achieve integration like Pan-African Parliament, African 

Court of Justice, financial institutions envisaged.115 

In order to, achieve the intended integration from trade perspective; AU Assembly adopted a 

decision to establish a Pan- Africa Continental Free Trade Area (CFTA) by 2017,116 but still it 

is far from its plan. This blueprint includes a roadmap for a monetary union and the 

harmonization and integration of financial systems and markets across the continent. The AU 

planned to pursue its integration agenda through the already established Regional Economic 

Communities (RECs). The integration process is planned to be accomplished in six stages:117 

“…..ranging from the strengthening of existing Regional Economic Communities (RECs), 

establishing tariff and non-tariff barriers, then Free Trade Area and a Customs Union, 

followed by African Common Market (ACM). Finally, consolidation and strengthening of 

the structure of ACM, including free movement of peoples and factors of production, 

creation of a single domestic market and Pan African Economic and Monetary Union, 

African Central Bank and African Currency as well as establishment of a Pan African 

Parliament.” 

Considering the challenge in furtherance from coordination to integration, some scholars argue 

that, what seems to emerge with a degree of certainty is that the region will not evolve toward 

a unified institutional arrangement soon but rather will gradually seek to strengthen the 

existing arrangements while developing stronger cooperative links between them.118 On the 

other hand, there is an assertion that the integration in economic policies, spontaneously, 

following the neo-functionalist logic, could stimulate the integration in political matters.119 

 

 

 

                                                           

115 Article 19, of AU constitutive act. However, some institutions envisaged under Constitutive Act are yet to be established 

and functions of some are conditionally suspended. Additionally, the move towards achieving economic integration can be 

seen from trade and monetary law.   
116 The Assembly of the Heads of State and Government of the African Union adopted, during its 18th Ordinary Session that 

was held in Addis Ababa, Ethiopia, in January 2012, the decision (Assembly/ AU/Dec.394 [XVIII]) 

http://www.uneca.org/pages/action-plan-boosting-intra-africa-trade 
117 For further information see official website of, UN Economic Commission for Africa. Available at:  

http://www.uneca.org/pages/action-plan-boosting-intra-africa-trade 
118 Supra note 125, Nikola L. Ilievski (2015), P 11.   
119 Ibid  

http://www.uneca.org/pages/action-plan-boosting-intra-africa-trade
http://www.uneca.org/pages/action-plan-boosting-intra-africa-trade
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CHAPTER THREE 

MULTILATERAL TRADING REGIME RELEVANT TO CHINA-AFRICA 

TRADE 

Introduction 

In general, there are different category of international laws, ‘hard and soft-laws’ relevant to 

international trade in general, and China-Africa trade, in particular. The later mainly 

constitutes declarations and action plan resolutions adopted by both sides under the auspices 

of FOCAC intended to guide and govern the mutual economic engagement including trade. 

This section presents overview of the multilateral trading regime, particularly WTO rules, with 

special focus on rules relevant to China-Africa trade incumbent upon their developing country 

status like special and differential treatment, RTA formation. 

The multilateral trading regime, viz. WTO, the outcome of Uruguay Round negotiation to 

consolidate international trade regime, founded on the backdrop of GATT 1947.120 It is 

claimed by many scholars that it has attained the status of ‘international constitution’121 for 

trade with almost universal membership, having 164 member states and absence of a country 

which has significant role in international trade failed to join WTO. At least, for the case in 

point China and substantial African countries are within WTO system, forty-three WTO 

members and six having observatory status or more literally are on the process of accession.122 

The countries on the process of accession are in principle not bound by WTO prescribed rules, 

however, the main tasks in accession process pertains to alignment of domestic trade policies 

and rules in line with WTO prescription, so that it is hardly possible to rule-out the ‘de facto’ 

ramifications it has on these countries. Moreover, many African countries both member/non-

member, has been liberalizing their laws and policies due to Structural adjustment program 

                                                           

120 Marrakech Agreement states in Article XVI: 1 that the WTO “shall be guided by the decisions, procedures and customary 

practices followed by” GATT 1947.  
121 “The record shows that constitutionalism – the WTO as a constitution for the world economy – has not taken hold. The 

concept provides some explanatory power, especially with the judicialization of norms enjoining governments from restricting 

trade in certain ways.17 All the same, there are too many gaps and lacunae in the agreements themselves, even in TRIPs, 

certainly in GATS.” Christopher Arup (2008), The World Trade Organization Knowledge Agreement, Cambridge University 

Press: Cambridge, P 16. Citing: D. Cass (2005), The Constitutionalization of the World Trade Organization: Legitimacy, 

Democracy and Community in the International Trading System, Oxford University Press: Oxford, P 18; M. Krajewski 

(2003), National Regulation and Trade Liberalization in Services: The Legal Impact of the General Agreement on Trade in 

Services (GATS) on National Regulatory Autonomy, The Hague: Kluwer Law International.  
122 Except Ethiopia which recently quitted its sluggish and unfinished accession process began on 2001………. Source…… 
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conditionality by international financial institutions. Thus, the rules of multilateral trading 

system invariably binds both China and substantial number of African countries that it is 

relevant to China-Africa trade both in current context of trade engagement and potential RTA, 

planned to be established in the future.  

Moreover, the other relevance of the multilateral trade regime to China-Africa trade and the 

potential RTA is extension of the above-mentioned ground that WTO rules almost invariably 

applies to both sides; however, WTO regime is generally derided for being reluctant of South 

countries interests.123 Despite highly emphasized and repeated reference to south-south 

partnership as a foundation of China-Africa overall economic engagement, the multilateral 

trade rules serve as a caveat and auspices under which both current and future engagement has 

to be crafted. Accordingly, every RTA arrangements contemplated by WTO members both 

south and north has to play by its rules, including mandatory prescriptions and flexibilities 

provided for developing countries. Thus, this chapter is devoted to provide general overview 

of mandatory rules of WTO relevant to and flexibilities it provide for south-south trade 

engagement, in which China-Africa trade is quintessential, in juxtaposition with south-north 

and north-north trade engagements. So that, it helps to draw what potential flexibilities and 

challenges exist in the multilateral trade regime for the planned China-Africa RTA. 

3.1. Overview of WTO Legal Regime 

Historically, the denotation that zeal for free trade has been anomalous is not far too simplistic 

despite the fact that the phenomenon seems to be rather complex.124 The assertion is informed 

by the prevailing pre/inter-war period mercantilism, which partly is about strengthening 

national power so that ‘countries are likely to accept economic subordination when they have 

little choice while enjoying power when they have it’.125The paradox, J. Conybeare argues, 

emanates from: 

                                                           

123 ------------ 
124 “Ever since the world was young, dominant countries have used military force to carve out regions for trading privileges. 

Alexander the Great’s major motivation for conquering a substantial portion of the known world was probably to develop the 

tax and manpower base needed to support his armies and to expand the markets in which Macedonian and Greek merchants 

could trade without challenge. Similar motives prompted the British to conquer India and turn it into a source of cheap labor 

and materials and a guaranteed market for British manufacturers.” David Hanson (2010), Limits to Free Trade: Non-Tariff 

Barriers in the European Union, Japan and United States, Edward Elgar Publishing Limited: UK, P 5.  
125 Ibid, P 6. Citing: J. Conybeare (1987), Trade Wars: The Theory and Practice of International Commercial Rivalry, 

Columbia University Press: NY.  
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“Increasing levels of balanced trade between countries that are approximate 

commercial equals is associated with more conflict, compared to increased trade 

between countries that are not commercial equals, which is less likely to result in more 

conflict”.126 

Eventually, the widely held belief that equality in terms of economic power coupled with 

political dynamics would be likely to lead to more conflict in trade. It has been a major 

triggering factor behind adoption of GATT 1947 and later transformation, after six rounds of 

negotiation which took forty eight years, in Uruguay Round to more full-fledged and 

institutionalized system i.e. WTO in 1995. 

As a principal international trade organ, WTO is mandated to: administer trade agreements 

under its auspice, serve as a forum for trade negotiations, handling trade disputes, monitor 

national trade policies, provide technical assistance for developing countries, and cooperate 

with other international organizations in global economic order.127 The WTO Agreements, 

designed to ensure free trade through ‘tariff reduction significantly and elimination of other 

barriers to trade, and discrimination in international trade relations’ the complete set of which 

constitutes thirty agreements for three principal areas of trade i.e. trade in goods, services and 

intellectual property.128 Generally, the conceptual framework of the agreements, on three areas 

of trade, shares a common outline part arranged by firstly setting broad principles, however, 

sometimes with quite different detail, and then followed by additional agreements and 

annexes, which deals with the special requirements of specific sectors or issues, and finally 

specific schedules of commitment by particular member countries.129 

Its principal objective constitutes, inter alia, “raising standards of living, ensuring full 

employment and a large and steadily growing volume of real income and effective demand, 

                                                           

126 Ibid. “Some analysts have argued that trade does not bring peace.”  
127 Generally, see: www.wto.org/english/thewto_e/whatis_e/inbrief_e/inbr03_e.htm. Accessed on 03/01/2017.  
128 Ibid. “Totally, the whole set of WTO legal texts constitute around sixty agreements, annexes, decisions and 

understandings. “The agreements fall into a simple structure with six parts: an umbrella agreement (the agreement 

establishing WTO); the agreement for each of the three broad areas of trade that the WTO covers (goods, services and 

intellectual property); dispute settlement and review of government trade policies.”   
129 WTO (1998), The World Trade Organization Agreements Series: The General Agreement on Tariffs and Trade 1994 & 

1947, WTO Secretariat: Geneva, P vii. “The agreement in the third area of trade covered by the WTO — on intellectual 

property — is at the level of basic principles although some details on specific areas (for example on copyright, patents, 

trademarks, geographical indications) are handled in the agreement. Other details come from conventions and agreements 

outside the WTO. The agreements on dispute settlement and trade policy reviews are also essentially at the level of basic 

principles.” 

http://www.wto.org/english/thewto_e/whatis_e/inbrief_e/inbr03_e.htm
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and expanding the production of and trade in goods and services”.130 Moreover, WTO has got 

additional objectives compared to GATT (1947) i.e. environmental and developing countries 

special consideration.131 The latter objective appears to have emanated from recognizing the 

disadvantaged position of developing countries, and especially LDCs, due to trade 

liberalization as it stands and the need for positive efforts to ensure their share in the benefit 

from growth in international trade. In other words, the mandates of WTO are regarded as an 

effort to make the world economy in general and global trade in particular operate under 

principles of market-economy.132 

Generally speaking, WTO agreements appeared to have more focused on national actions 

affecting the import process and most of them commit signatory states to trade policies, 

without clearly prescribed detail and ‘a vague commitment to better define the contents of 

these evaluative terms in some future negotiations’.133 The later agreements which include 

SPS, TBT, are designed to evaluate domestic policies and laws in accordance with such 

criteria like “reasonableness”, or “international harmonization” and the like. However, the 

review of the actual trade disputes before WTO-DSB involving US, EU and Japan in the 

period (2002-2007) suggest that many arise from the application of measures that seem to be 

directed at domestic regulations and the agreements lacking detail.134 

The establishment of WTO was an effort of incremental institutional change (led by US, EU 

and other large countries) via modifying the existing institutional rules, in GATT, and 

expanding into new product areas, compounded with tightened enforcement measures. This is 

                                                           

130 Preamble of GATT (1947), and directly reproduced in the preamble of Marrakech Agreement (which added ‘…..services’ 

at the end of the sentence to make it fit its expanded scope as to reflect its difference in comparison with GATT 1947, which 

was only for trade in goods). Available at: www.wto.org/english/docs_e/legal_e.htm).    
131 Generally see, Preamble of Marrakech Agreement. Environmental consideration which entails “allowing for the optimal 

use of the world's resources in accordance with the objective of sustainable development….”, and consideration for 

developing countries, which seeks to recognize “that there is need for positive efforts designed to ensure that developing 

countries, and especially LDCs, secure a share in the growth in international trade commensurate with the needs of their 

economic development.” Ibid.  
132 GATT was structured, for the purpose of introducing market-economy principles into international trade, on the basis of 

the two ideals: (1) reducing trade barriers, and (2) applying nondiscriminatory rules. Generally see, Rorden Wilkinson (2000) 

Multilateralism and the World Trade Organization: The Architecture and Extension of International Trade Regulation, 

Routledge: London, P 55. Citing: WTO (1995) The World Trade Organization: Trading into the Future, Geneva: WTO, P 1. 

“The WTO provides a legal and institutional base for international trade which had been previously absent under the GATT; a 

contractual framework within which governments could formulate domestic trade policy; and the platform upon which trading 

relations among countries could evolve ‘through collective debate, negotiation and adjudication.”; Kent Jones (2015), P 54. 
133Supra note 122, David Hanson (2010), P 22.  
134 Ibid, P 29. “Many of the issues raised by each of the three parties considered in the book against the other two included 

complaints about standards, testing and certifications. These requirements and procedures are covered by the TBT 

Agreement.”  

http://www.wto.org/english/docs_e/legal_e.htm
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believed to have created tensions between its goals and its institutional means, eventually 

leading to institutional friction and crisis in the Doha Round.135 With the advent and 

achievements of multilateral trading system in the post-WTO establishment period, the global 

ideology and political imperative for free trade seems to have been waning.136 However, the 

spectacular failure of the Doha Round137 and the proliferation of non-tariff trade barriers; the 

surge of populism and protectionist rhetoric in Europe and US, may simply be a reflection of 

the changing political realities regarding free trade.  

Unfortunately, the global economic order in general is witnessing the limits of political 

support for free trade due to the fact that:   

“Non-tariff trade barriers have proliferated almost as fast as international negotiations 

have led to new agreements to reduce tariff and non-tariff barriers. Both the OECD and 

the World Bank have been pointing to the rising impact of ‘non-tariff trade barriers’ on 

international trade.138 

David Hanson concluded that:  

Perhaps the strongest lesson to be drawn from this study is the realization that the 

incentives in government for protectionism are strong and that free trade is the anomaly. 

The disasters of two world wars and the threats implicit in the Cold War pushed the major 

powers to make a commitment to free trade. We may have to wait for new disasters to 

befall us and new threats to emerge before that commitment is likely to return. Until then, 

progress towards effective reform at the national, bilateral and international levels may 

be unlikely.139 

3.1.1. Trade in Goods 

                                                           

135Supra note 130, Kent Jones (2015), P 52. 
136 Unfortunately, the GATT/WTO framework has always been based on mercantilist bargaining for export market access vs. 

import market “concessions,” which fostered zero-sum thinking. In earlier times, the GATT system had cleverly harnessed 

mercantilism to its advantage; by imposing a reciprocity rule on bargaining, everyone got to go home with a finished trade 

deal claiming victory in export market access. But in the Doha Round the difficulty (or unwillingness) of players to offer 

significant “concessions” has left the mercantilist ethos to wreak havoc on the system. Supra note 130, Kent Jones (2015), P 

216. 
137 As pretty much perfectly contemplated by (Rorden Wilkinson): “This mainly emanates from some hesitancy that the South 

approaches further negotiation because development, among others, is again issue that has to be addressed by international 

trade regulation. Thus, any attempt to introduce additional ‘new’ issues onto the trade agenda, and extend the parameters of 

trade regulation further, is unlikely to be successful unless the development issue is properly addressed. In doing so, it must be 

remembered that the root of the tension is not that the South is anti-worker, anti-environment or anti-liberalization; rather, it is 

that the political foothold from which the developing countries start is, to greater or less degrees, significantly smaller than 

that of their Northern counterparts and has little sign of increasing.” Supra note 130, Rorden Wilkinson (2000), P 138-44.  
138 WTO (1996), “Ministerial declaration on trade in IT products” www.wto.org/english/docs_e/legal_e/itadec_e.htm. See 

also, Supra note 122, David Hanson (2010), P 8. 
139Supra note 122, David Hanson (2010), P 205.  

http://www.wto.org/english/docs_e/legal_e/itadec_e.htm
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The Uruguay Round agreements on trade in goods can essentially be categorized, merely for 

understanding purpose, into four groups.140 “The first part constitutes modified version of the 

original GATT (referred to as the ‘GATT 1947’), together with certain subsidiary agreements 

which interpret or update particular provisions, and a legal text (called Marrakesh Protocol) 

that brings the tariff and non-ta0riff commitments by individual member countries under the 

GATT umbrella. The second group consists of two specific agreements on agricultural 

products and in textiles and clothing,141in which developing countries believed to have 

comparative advantage, largely escaped from the standard goods trading rules. The third and 

fourth groups made up five agreements which go well beyond the original GATT rules in 

prescribing how particular aspects of policies affecting trade should be applied and finally, a 

further group of six agreements deals with different aspects of the traditional GATT concern 

to regulate and ease the necessary formalities of customs and trade administration.”142 

The Uruguay Round negotiations outcome concerning trade in goods were aimed at: 

increasing market access by reducing or eliminating trade barriers through non-discrimination, 

reductions in tariffs and elimination quantitative restrictions; second concern is extension of 

the first one i.e. ensuring legal security of market access by ‘bindings’ of reductions in tariffs 

and certain other interventions.143 The substantive part of GATT constitutes MFN treatment 

(Art. I), tariff commitments (Art.’s II and XXVIII bis), and a series of other commitments to 

discipline government behavior towards international-trade (Art.’s III-through XVII). Thus, 

the main purpose of schedules of commitments on goods and services to provide legal security 

for market access could be rendered useless, unless a mechanism to limit alternative forms of 

protectionism are set. Accordingly, market access is made guaranteed via rules and procedures 

which strengthen and extend the rules in GATT144that governs other NTB and with which 

                                                           

140 By adopting the taxonomy in, supra note 127, WTO (1998). 
141 However, the agreement on Textile and clothing has been rendered ineffective after three phased reduction schedule of 

quotas and other special protectionist measures allowed therewith on 2005, to bring it under GATT rules, similar to other 

goods.  
142Supra note 127 , WTO (1998), P 8. 
143 WTO (1994), General Agreement on Tariffs and Trade, The Results Of The Uruguay Round Of Multilateral Trade 

Negotiations, GATT Secretariat: Geneva, November 1994, P 2.  
144 This includes national treatment (Article III), anti-dumping and countervailing duties (Article VI), customs valuation and 

procedures (Articles VII, VIII, and X), marks of origin (Article IX), quantitative restrictions (Article XI), subsidies (Article 

XVI), and state-trading monopolies (Article XVII).Kyle Bagwell and Robert W. Staiger (2002), The Economics of the World 

Trading System, MIT Press: Massachusetts, P 48. 
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future government conduct will be judged viz. subsidies, SPS, technical barriers, RoO, 

discriminatory internal taxes, customs valuation and so on.145 

The tangled development of the GATT as the first major step in liberalizing trade have so far 

scored impressive results. Average tariff reductions on industrial goods, on over 50,000 items 

have been cut down well below 10% and new opportunities for trade expansion in services 

and agreement on trade-related aspects of intellectual property, in which developed countries 

enjoy comparative advantage.146However, the radical ideas when it comes to manufactured 

goods, having informed the operation of GATT since 1947, had never been applied in any 

serious or systematic way to agricultural trade.147 

Conversely, the AoA sought to ensure greater market access by prescribing duty to convert all 

non-tariff barriers148 into a single import tariff and reduction of domestic support to 

Agriculture. Upon “tariffication” of existing non-tariff restrictions, the tariffs were intended to 

be reduced within ten years, with varying percentage of reduction that developed countries to 

reduce one-third and developing countries one-quarter by an average. However, the ultimately 

adopted tariff was so high that, Irwin described it as:     

“Many countries used the process of converting the complex trade barriers into tariffs as 

an opportunity to cheat, raising tariffs above the existing combination of nontariff 

restrictions. This practice, known as “dirty tariffication,” means that the actual 

liberalization in agriculture was slight.”149 

Despite the fact that MFA was phased out in 2005, and its elimination has been a profound 

step towards freer trade in clothing, high tariffs coupled with antidumping and safeguard laws 

remain a vehicle with which countries are continuing to protect their textile and apparel 

producers.150 

                                                           

145Supra note 144, WTO (1994), P 1.  
146 “The other specific matter agreement which is on Information Technology Agreement (ITA), is strictly speaking not a 

result of the Uruguay Round. The sole focus of the ITA is on cutting tariffs, having three basic principles: “all products listed 

in the Agreement must be covered, all tariffs on covered items must be reduced to zero and any other applicable duties and 

charges must also be reduced to zero.” Supra note 122, David Hanson (2010), Pp 7-8. 
147 Randy Green (2004), Policy, Cultural and Scientific Challenges Ahead: Prospects for an Agreement on Agriculture in the 

Next WTO Negotiation Round, Legal Aspects of International Trade: Trade in Agriculture, (Proceedings of a World Bank 

Seminar), published by IBRD: Washington DC, P 323.  
148 “Variable import levies, import quotas and prohibitions, voluntary export restraints, etc. However, quantitative restrictions 

and export subsidies that are generally not permissible with manufactured goods persist in agricultural trade but have also 

persisted. In 2007, OECD countries provided $258 billion in support to agricultural producers, mainly through price 

supports.” Douglas A. Irwin (2009), Free trade under fire, (3rd Ed.), Princeton University Press: New Jersey, P 230.  
149Ibid, P 228.   
150Ibid, P 230.   
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Furthermore, agricultural trade reform which is one of the Doha Round negotiation major 

agenda on which developing countries are zealous for new outcomes, which the constitutive 

rules of WTO did not accommodate. However, the leading countries once again have not been 

able to come to agreement on measures of reform on one of still heavily protected sector in 

most markets.151 Broadly, the deadlock is marked by unwillingness of developed countries to 

make sufficient reductions in their agricultural subsidies and refusal of developing countries to 

open their markets to subsidized exports.152 Moreover, the deadlock in Agriculture issue or 

developing countries development concern in general, has also hampered progress in other 

areas of negotiation like NAMA, Singapore issues etc.  

3.1.2. Trade in Service 

In the multilateral trading regime, GATS parallels trade rules of GATT, for trade in service as 

part and parcel of WTO system ‘Single Undertaking’. The provisions in GATS can 

categorized into three major parts based on the nature of rights and responsibilities they 

prescribe, context and conditions of their applicability, and so on. The first part which is 

considered as a pillar of GATS, constitutes set of general obligations, provides the basic rights 

and responsibilities of member states and apply unconditionally and automatically to all WTO 

members and all service sectors.153 The most important of which are: MFN a proscription 

against any forms of discrimination among services and service suppliers from different 

countries regardless of whether or not a country allows foreign competition in a sector; and 

transparency rule, which prescribes the requirements to publish all services-trade-related 

measures and establish a means to respond to other members’ information requests i.e. 

national enquiry points.154 

The second part constitutes the commitments of states i.e. specific commitments the, scope of 

which is limited to the committed sectors a member has assumed market access obligations, as 

a result of either Uruguay Round or Accession negotiations. In the negotiating process, it is up 

to the countries to choose among the sectors and modes of services delivery to liberalize so 

                                                           

151Supra note 130, Kent Jones (2015), P 52.  
152 New York Times (2008), “Global trade talks said to collapse”, 29 July, p. 1. Cited in: David Hanson (2010), P 35.  
153 “An annex on Art. II (MFN exemption) allows WTO members to list exemptions for measures existing at the date of entry 

into force of GATS. These exemptions should in principle can be granted only in special circumstances, require a waiver 

under the WTO Agreement and last no longer than 10 years.” Supra note 121, Christopher Arup (2008), P 186.    
154 GATS Art. III. Generally see, ibid, P 211.  
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that no minimum requirement as to its coverage.155 Thus, market access and national treatment 

obligations for instance apply only to the sectors in which a country chooses to make 

commitments save for the limitations to market access and national treatment they wish to 

maintain as provided in the schedules.156 

In general, the principle of progressive liberalization coupled with accession guideline for 

LDCs gives flexibility to states, especially developing and LDCs, ‘to adjust the level and 

structure of commitments’ to their particular country specific objectives and constraints.157By 

and large, GATS deals more about domestic regulation, deregulation of committed sectors, 

than it is about liberalization measures. The GATS provides that: 

Domestic legislation should not constitute an unnecessary barrier to trade could affect a 

wide range of national regulations relating to environmental and consumer protection, 

public health, education and culture – all of which could be challenged as a technical 

barrier to trade.158 

However, assuming a specific market access commitment pertaining to certain service sector/s 

does not completely prevent regulatory power of Government.159What is required in regulating 

committed sectors is that avoidance of protectionist tendencies that the relevant standards, 

requirements and procedures does not constitute undue barriers to trade and, in particular, 

ensure that they are not burdensome than is necessary to achieve the required objective and 

must try to align professional qualifications for admission with internationally accepted 

standards.160 

The third category of the GATS Agreement parts contain a series of annexes listing the special 

circumstances specific sectors, inter alia, Agreement on Trade in Financial Services, 

Agreement on Telecommunications Services, including other services trade-related matters 

                                                           

155 Hella Schneider (2002), Impacts of GATS on Higher Education, ECC Steering Committee on Higher Education and 

Research: Secretariat Background Document, P 3. “Specific commitments may be undertaken with regard to any of the four 

modes of supply: cross border supply, consumption abroad, commercial presence, and presence of natural persons.” 
156 Hella Schneider (2002), P 3.  
157 Accession guideline for LDCs, (2002, as amended in 2012) by Sub-Committee on LDCs to accommodate special 

circumstance of LDC in accession negotiation; see also (Article 11(2) of Marrakesh Agreement, 4 & 19(2) of GATS). Most 

importantly, acceding developing/LDCs are provided with flexibility to open fewer sectors, progressively extending market 

access in line with their development situation. The guideline further exempt LDC’s from offering full national treatment, on 

regulatory issues which may go beyond their institutional, regulatory, and administrative capacities, beyond committed by 

existing WTO LDC members and commitment that do not correspond to their development, financial and trade needs.    
158Brigid Gavin and Luk V. Langenhove (2003), Trade in a World of Regions, in Gary P. Sampson and Stephen Woolcock 

(Eds.), Regionalism, Multilateralism and Economic Integration: The Recent Experience, UNU Press: NY, P 286.  
159 GATS establishes a set of rules and disciplines governing the use by WTO member countries of trade measures in services. 

“Such measures consist of laws, regulations, administrative actions and decisions affecting the purchase, payment or use of a 

service or the presence of Foreign Service suppliers.  The GATS disciplines extend across all government levels, including 

non-governmental bodies in the exercise of delegated powers.” Supra note 121, Christopher Arup (2008), P 206-207. 
160 GATS Art. III & VI. See also, ibid.  



38 
 

 
 

like movement of natural persons.161 Moreover, the terms of the derogations are provided in 

this section, including the right to renegotiate or withdraw commitments.162 In the Doha 

Round negotiation new concerns are emerging in addition to the 2002 agendas, which include 

to extend negotiation on trade facilitation for goods trade entered into force on Feb. 2017, for 

trade in service to further ease barriers to service trade and the draft is submitted by India.163 

3.1.3. Trade in Intellectual Property 

International cooperation for protection of Intellectual Property was a trending development 

for more than a hundred year that it even by far precedes multilateral trade regime.164 In the 

period preceding TRIPs, its protection under the auspices of WIPO ultimately depended on 

municipal law via harmonizing it, that it lack international enforcement mechanism. The 

formal elevation of IPR as international trade concern was the result of developed countries 

demand to ensure its international protection.165 In doing so, they claimed to have forced 

developing countries to adopt laws that was lamented for it ignored the local economic, social, 

cultural and technological conditions.166 

Unlike WIPO conventions, harmonization of IPR protection laws was not the principal 

regulatory objective of TRIPS Agreement, but in fact it reinforced IP protection under WIPO 

                                                           

161 Countries signed Agreement on Financial Services pledged to apply free-trade principles and remove specific barriers to 

commercial banking, insurance and securities industries. Agreement on Telecommunications covers: voice and facsimile 

telephone services, transmissions, fixed and mobile satellite services, data services, mobile paging services and related areas. 
162 In principle when commitments are “bound” in national schedules, this means that in general they cannot be easily 

modified or withdrawn; because “unbinding” is a difficult process, as the commitments are virtually guaranteed conditions for 

traders. The parties may also specify specific derogations from the basic non-discrimination principle.  
163 Generally see, www.wto.org/english/news_e/news_e/news17_e/serv_14mar17_e.htm. Accessed on: 26 March 2017. 
164 --------Protection of Intellectual Property Right, (in Thomas Cottier and Matthias Oesch eds.), International Trade 

Regulation: Law and Policy in WTO, EU and Switzerland, Cases, Materials and Comments, Staempfli Publishers: Berne, P 

921.    
165 Peter K. asserted that, “To the benefit of the pharmaceutical industry, which lobbied heavily for stronger international 

intellectual property protection,' the TRIPs Agreement remade the international intellectual property rules based on the rich-

country model.” Peter K. Yu (2007), P 859. Citing, Susan K. Sell (2003), Private Power, Public Law: The Globalization of 

Intellectual Property Rights (discussing how multinational corporations have lobbied in both the United States and the 

European Communities for the creation of the TRIPs Agreement).  
166 Infra note 174, Peter K. Yu (2007), P 886. “It is only when IPR is consistent with social realities that enforcement becomes 

reliable. Applying a “one-size-fits-all” approach to counties of widely differing stages of development and innovation 

capacities was not likely to yield the best result.” (2002), The Political Economy of International Trade Law, Essays in Honor 

of Robert E. Hudec, Daniel L. et al. (Eds.), Cambridge University Press, Pp 296-327. See also, Infra note 166, Wei Shi 

(2008), P 3. Citing Terence P. Stewart (1993), The GATT Uruguay Round: A Negotiating History (1986-1992), P 2249. See 

also: UNCTAD/ICTSD Capacity Building Project on Intellectual Property Rights and Sustainable Development, November 

2001, P 1; AssafaEndeshaw (2002), The Paradox of Intellectual Property Lawmaking in the New Millennium: Universal 

Templates as Terms of Surrender for Non-industrial Nations and Piracy as an Offshoot, Cardozo J. Int’l & Comp. L. 10: 47.       

http://www.wto.org/english/news_e/news_e/news17_e/serv_14mar17_e.htm
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by providing universal minimum standards that domestic IPR protection laws must meet.167 In 

order to achieve its objectives, TRIPs was founded on the understanding that achieving certain 

standard of protection is a necessary pre-condition for promotion of global trade.168However, 

TRIPs is not as such a comprehensive agreement which prescribe the details of IPR protection 

rather it pulled on the rules of the intellectual property conventions administered by WIPO.169 

Thus, TRIPs provided IP exporting developed states a point of leverage to elevate the 

standards of protection beyond which its justification demands, by transforming intellectual 

property issues from a domestic matter to a concern of international governance.170 Moreover, 

it made IPR protection benefit from the robust WTO dispute settlement mechanism.171 

Consequently, at the international arena IPR issues became the reflection point of tensions 

between the developed and the developing worlds.172 The schism between the two worlds 

within WTO is magnified mainly for it lacks effective balancing mechanism, which guarantee 

the interest of developing nations and LDCs in the areas they have comparative advantage 

beyond effort to mask the schism via SDT and the like. The north-south tension over 

considering IPR as trade issue and its impact on developing countries has been further 

reiterated in a study by World Bank, that concluded:173 

“The TRIPs Agreement significantly increased the requirements for protecting 

intellectual property incumbent upon nations that wish to be part of the global trading 

system. While promising some eventual benefits, the new regime is asymmetric in its likely 

effects across countries. Low-income economies may expect to incur net costs for some 

time, suggesting that patience and assistance are needed ......”  

                                                           

167 See TRIPs, Art. 41-50. The TRIPs Agreement seeks to resolve enforcement problems by requiring a standard set of 

minimum enforcement measures “so as to permit effective action against any act of infringement of intellectual property 

rights covered by this Agreement, including expeditious remedies to prevent infringements and remedies which constitute a 

deterrent to further infringement. Furthermore, Members are free to choose their own method of implementing the minimum 

standards (Art. 1.1, sentence 3).” Peter-Tobias Stoll, Jan Busche&KatrinArend (2009), Introduction II: The Concept of the 

TRIPS Agreement, RüdigerWolfrum and Peter-Tobias Stoll (Eds.) WTO – Trade-Related Aspects of Intellectual Property 

Rights, Vol. 7, Max Plank Publisher: Netherlands, P 12-14.  
168 Peter-Tobias Stoll, Jan Busche&KatrinArend (2009), P 13; see also Wei Shi (2008), Intellectual Property in the Global 

Trading System: EU-China Perspective, Springer Heidelberg Pub.: Berlin, P 2.  
169 Supra note 121, Christopher Arup (2008), P 286. 
170 Donald P. Harris (2004), TRIPs Rebound: An Historical Analysis of How the TRIPs Agreement Can Ricochet Back 

Against the United States,” NW. J. Int’l L. and Bus. 116. Cited in Supra note 166Wei Shi (2008), P 3. 
171Supra note 166, Wei Shi (2008), P 3.  
172 Wei claimed that, “Nations are obliged to accept the prevailing view on the proper role of IPR as a bid to participate in the 

world trading club.” Ibid, P 4; Citing, Wei Shi (1998), The Impact of TRIPs on the Protection of Intellectual Property Rights 

in China, Chinese Yearbook of Private International Law and Comparative Law, Law Press, 54-55; Matt Jackson (2003), 

Harmony or Discord? The Pressure toward Conformity in International Copyright, IDEA: Journal of Law & Tech. 43:635.  
173 World Bank (2001), Global Economic Prospects and the Developing Countries 2002, 12nd ed.’, P 148-149.  Available at 

the website: http://siteresources.worldbank.org/INT-GEP2002/Resources/gep2002complete.pdf  Accessed September 12, 

2016.   

http://siteresources.worldbank.org/INT-GEP2002/Resources/gep2002complete.pdf
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These have brought about influence on the transfer of technology between the developed and 

developing world, affected control over traditional knowledge by communities, and affect the 

access to medicines.174 J. Stiglitz argues that, in principle protection of IPR is founded on valid 

reasons and justifications, however, the monopoly it is going to create must not be forgotten. It 

is the failure of the Uruguay Round negotiation to balance the monopoly it created with right 

of people, particularly in developing world, to have access to generic medicines and lifesaving 

prescriptive drugs, from resulting higher price.175 

“Although intellectual property protection has overwhelmingly been ‘one-way ratchet’ 

and the public domain is increasingly enclosed, international enclosure movement has not 

been a unidirectional movement and there existed repeated contestations between 

developed and less developed countries. Eventually led to the launch of the Doha Round, 

which underscored their need to have wide policy space to develop intellectual property 

policies that take into consideration the public health crises within their national borders. 

Nonetheless, issue concerning lack of access to essential medicines in less developed 

countries has left how to address the lack of an indigenous capacity to manufacture 

pharmaceuticals, unresolved.”176 

 

3.2. Exception in WTO Rules: Relevant to Developing Country 

3.2.1.1. General Exceptions 

To begin with, WTO Agreements provides for certain important exceptions to its basic 

principles and rules, in order to maintain the functionality of multilateral trade system and take 

account of practical situations, precisely to be realistic. Generally, there are two types of 

exceptions viz. provisions that permit exceptions when it is necessary to take measures in 

general, under controlled situation and specific criteria are met. The second category, which is 

the main concern of this study, emanates from taking into consideration the economic 

development and particular ability of countries to implement the obligation/s.  

The first category also called general exception embraces measures to countervail the effects 

of other countries’ trade actions, protection of environment, includes, inter alia, those 

                                                           

174Supra note 166, Wei Shi (2008), P 57.  
175 In the interview, J. Stiglitz gave one of the most mesmerizing remarks on how IPR monopolies created a price hike on 

lifesaving drugs, moreover, in turn denote failure of trade globalization in Uruguay round to deliver its promise of improving 

everyone’s life standard (life expectancy), using HIV/AIDS drug viz. RTA. The drug is manufactured at around US$ 300, but 

sold at US$ 10,000 in developed world. Thus, it is unthinkable to developing and LDC world, where majority of the people 

are living below US$ 500 per annum. Though local producers in some of developing, high income, countries could have made 

it at same price or below excessive IPR protection via TRIPS made it impossible and left the trading regime unable to live up 

to its promises of raising life expectancy.           
176Supra note 163, Peter K. Yu (2007), P 872.  
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enumerated under Art. XX of GATT and other particular provisions with annex agreements 

like agreement on ‘Anti-Dumping’, ‘Subsidies’ ‘Safeguards’, SPS and others. In the same 

vein, GATS also provides for exception circumstances which justify derogation of its rules.  

The GATT permit members to derogate from their obligations in certain circumstances, 

however, anyone invoking bears the legal burden of proving such a claim that it fulfils the 

requirements under ‘chapeau’ of  Art. XX, followed by ten specific grounds for exemption 

from GATT obligations. In its analysis of the provision the Appellate Body has set out two-

tiered approach.177 First, the challenged measure must fall under one of the ten grounds for 

exemption,178 which has to be qualified by the chapeau to Article XX. Second, the challenged 

measure must meet the strictures of the Article XX chapeau. The chapeau requires that the 

challenged trade measures should not be applied in a manner which would constitute: (1) 

arbitrary discrimination; (2) unjustifiable discrimination; and (3) a disguised restriction on 

international trade.179 The other exception is Art. XXI, which lists various exemptions from 

GATT disciplines for national security reasons. In this age of increasing global security 

concerns, narrow interpretation of the provision is necessary in order to avoid abuse and 

maintain the integrity of the system. Thus, some scholars regard it as, “fortunate that Article 

XXI has not yet evolved into the exception that swallowed GATT”.180 

The general exceptions under GATS agreement includes ‘emergency safeguard measures’, 

restrictions to safeguard the ‘balance of payments’, and ‘security exceptions’; ‘measures 

necessary to protect public morals, to maintain public order’, or ‘to protect human, animal or 

plant life or health’.181 

 

                                                           

177 US – Standards for Reformulated and Conventional Gasoline, Report of the Appellate Body, WT/DS2/9/AB/R (1996), at 

p. 22. “The analysis was based on GATT article XX (b) and (g), so far are the only provisions of Article XX which have been 

subjected to detailed legal analysis by WTO panels.” For more see: Michael Trebilcock and Michael Fishbein (2007), 

International trade: barriers to trade, Andrew T. Guzman and Alan O. Sykes (eds.), Research Handbook in International 

Economic Law, Edward Elgar Pub.: US, P 4.   
178 Generally, see art. XX (a-j) of GATT. 
179Supra note 175, Michael Trebilcock and Michael Fishbein (2007), P 5. 
180 Raj Bhala and Kevin Kennedy (1998), World Trade Law, Lexis Law Publishing: Charlottesville, P 159.   
181 Generally see, GATS (Art.’s X, XII and XIV bis) and (Art. XIV (a) and (b)). For further reference, see Supra note 121, 

Christopher Arup (2008), P 206 et seq.   
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3.2.2. Developing Country Related Exceptions: Special and Differential 

Treatment 

To begin with, WTO does not have its own method for determination of developing country 

status that it employs ECOSOC classification using different indicators.182 The SDT is very 

important as developing countries constitute around two-third out of 164 member states to 

WTO and they are classified as ‘developing and least developed countries’.183The ‘Special and 

Differential Treatment’, for developing countries in WTO rules is founded on several 

underpinning conceptual premises, by and large, are considering: 

Their intrinsic disadvantage in international trade participation; difference in trade 

policies preference that maximize sustainable development from developed economies; 

and the perception that the developing countries full integration and active participation 

in the international trading system is in the interest of developed countries.184 

The common SDT provisions in WTO are classified differently by different scholars, but with 

same thematic content and reference. They can be categorized as measures ‘to increase trading 

opportunities’ (provisions allowing developed countries to give preferential market access and 

secure interests for developing country members); exemptions from agreements, to give policy 

flexibility; extended time for implementation of commitments; and technical assistance, 

including aid for trade.185 According to, precise statement by Constantine can be classified as:    

“SDT provisions on the core WTO disciplines regards: preferential market access 

(provided by the developed/developing countries) or tariff bindings and other 

‘‘flexibilities’’ afforded to developing countries in the use of non-tariff barriers, tariffs 

or subsidies in trade policy and those related to the institutional capacity of developing 

countries to implement commitments. There are fundamental conceptual issues 

surrounding the first set of provisions, while the issues surrounding the second have to 

do more with which countries should receive SDT and for how long.”186 

                                                           

182 Generally see, https://www.wto.org/english/thewto_e/whatis/_e/tif_e/dev1_e.htm Accessed on March 2, 2017. 
183 Ibid.  
184 Constantine Michalopoulos (2008), Special and differential treatment: The need for a different approach, in Gary P. 

Sampson and W. Bradnee Chambers (Eds.), Developing countries and the WTO: Policy approaches, United Nations 

University Press: NY, Pp 110. “It was conceived acknowledgement of developing countries stages of economic, financial and 

technological development and resultant capacities as compared to developed countries in taking multilateral commitments 

and obligations, and implementing them.” See also: Manickan Supperamaniam (2008), Special and differential treatment for 

developing countries in the World Trade Organization, in Gary P. Sampson and W. Bradnee Chambers (Eds.), Developing 

countries and the WTO: Policy approaches, United Nations University Press: NY, P 130. 
185Ibid Constantine Michalopoulos (2008), P 111. “On the other hand, IISD divide SDT into three forms in the WTO 

Agreements: modulation of commitments, trade preferences and declarations of support.” IISD (2003), Special and 

Differential Treatment, Trade and Development Brief Series:No.2, P 1. Available at: http://www.iisd.org/ Accessed on 19 

Feb. 2017.  
186Ibid.  

https://www.wto.org/english/thewto_e/whatis/_e/tif_e/dev1_e.htm
http://www.iisd.org/
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The regard, and legal foundation, for developing country’s special interest in the multilateral 

trading system, dates back to the earliest years of the GATT 1947.187Firstly, it was began by 

allowing developing country members to use domestic policies to protect infant industries and 

develop particular sectors, and it was further reinforced and consolidated when Part IV of 

GATT was adopted in 1966, followed by authorizing waiver.188In 1979 following the Tokyo 

Round, the ‘Enabling Clause’ was adopted to allow not only preferences for developing 

countries but also flexibility in the application of rules and more special treatment for LDCs.189 

The ground to provide preferential trade arrangement was further expanded by allowing 

waiver from WTO rules, as per the procedure set under art. IX (3) of Marrakesh Agreement. 

In 1999 General Council decision, allowed developing countries to give PTA for LDCs goods 

export, further extended by 2009 decision to 2019.190In the same vein, Agreement on 

Safeguards provides for a de Minimis clause for developing countries, so that products from 

developing countries are excluded from safeguard measures, as long as their individual share 

of the export of the product concerned represent insignificant percentage of importing 

country’s import.191 

The case of GATS is slightly different from Goods trade SDT exception which provide it on 

categorical basis, which has to do with the underlying modes operandi of commitment in 

GATT and GATS. The listings liberalization approach in GATS provide a scope to maintain 

special consideration for protections on a case-by-case which allows for: 

                                                           

187 Manickan Supperamaniam (2008), P 130.   
188Art. XVIII of GATT; waiver; Part IV of GATT (which deals with trade and development) is criticized because it is agreed 

in a form that is not enforceable within the WTO system. “In 1971 GATT authorized preferences as an exception to MFN 

treatment through a waiver. These were justified as increasing market access, but were also seen as continuing the colonial 

preferences allowed from 1947. They were implemented by individual developed country, not by any general reduction in the 

tariffs notified to the WTO. Sheila Page and Peter Kleen (2005), Special and Differential Treatment ofDeveloping Countries 

in the World Trade Organization, Global Development Studies No. 2, EGDI Secretariat: Ministry for Foreign Affairs, 

Sweden, P 11.  
189 “The fact that a given country is considered as developing country does not make it qualify for PTA, rather it is determined 

by the providing developed country, as they are allowed, not obliged, to give preferential access to developing countries.” The 

1979 ‘Enabling Clause’ was adopted (by decision, not by amendment, a precedent which has rarely been followed). For the 

first time taxonomy of developing countries has been made. The Enabling Clause was explicitly directed at different needs 

and remains the basic WTO statement of principles for SDT. See also: ibid, P 11.  
190 WT/L/304; and WT/L/759. Available at https://www.wto.org/english/docs_e/legal_e/ _e.htm Accessed on March 2, 2017.  
191 Art. 9 of Agreement on Subsidies. “Developing country import must not exceed 3% of the total import for the product in 

the imposing country. However, this exception is limited in that when these developing countries’ collective share exceeds 

9% of the imported product, they all become subject to safeguards.” Ousseni Illy (2016), African Countries and the 

Challenges of Trade Remedy Mechanisms within the WTO, Society of International Economic Law, Online Proceedings 

Working Paper No. 2016/03, P 14. Available at:  https://ssrn.com/link/SIEL-2016-JohannesburgConference.html  Accessed 

on March 2, 2017.  

https://www.wto.org/english/docs_e/legal_e/enabling1979_e.htm
https://ssrn.com/link/SIEL-2016-JohannesburgConference.html
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“The process of liberalization to take place with ‘due respect for national policy objectives 

and the level of development of individual members, both overall and in individual sectors” 

(Article XIX:2).192 

Moreover, the council once again adopted waiver to enable developed and developing 

countries to give preferential treatment to service and service providers from LDCs.193 

Generally speaking, the multilateral trading regime has a lots of accommodation mechanism 

for special interests of developing countries, however, it is does not sufficiently address the 

special conditions of developing countries, particularly Africa home to overwhelming majority 

of LDCs in the world, and some low, middle and high income countries. This is mainly 

attributable to invariably different factors as well articulated by Won: “Law, money, politics 

and culture”, which overwhelm the modes operandi of WTO in particular and global economic 

order in general.194For instance, in the area of trade remedies, which developing countries 

need desperately, neither flexibility exception nor technical assistance for the establishment 

(or strengthening) of local trade remedy frameworks is provided for developing countries.195 

On the backdrop of developments during the eras of GATT and WTO coupled with strong 

demand from developing countries, SDT is recognized and considered as a fundamental 

element of the ‘multilateral trading system’ in the Doha Round.196 Moreover, the declaration 

provided that SDT provisions shall be reviewed in the Doha Round ‘with a view to 

strengthening them and making them more precise, effective and operational’ and mandated 

Committee on Trade and Development to identify a way for “mandatory SDT”, consider 

practical and practical implication of making mandatory, those which were not.197 However, 

among the challenging issues facing the Doha Round is development of a workable 

                                                           

192Supra note 121, Christopher Arup (2008), P 182.  
193 WT/L/304; and WT/L/759. Available at https://www.wto.org/english/docs_e/legal_e/ _e.htm Accessed on March 2, 2017.   
194 Generally see, Supra note 1, Won K. (2012), Chapters four and six. “Across the board, the Uruguay Round revealed less 

willingness on the part of the developed countries to afford the developing countries the SDT which has been associated with 

the GATT in the past.” Supra note 121, Christopher Arup (2008), P 182.  
195 “In 2008, the ACP and African Groups called in particular for flexibility and technical assistance for the establishment of 

trade remedy mechanisms in their countries.” WTO (2008), Special and Differential Treatment and Technical Assistance in 

Trade Remedies, ACP and African Groups, WTO document TN/RL/GEN/154. For instance, in Africa only five countries 

have full-fledged trade remedies law with equipped implementing institution. 
196 Generally see, article 44 of the Doha Declaration. Available at:  

https://www.wto.org/english/thewto_e/whatis/_e/tif_e/dev1_e.htm Accessed on March 2, 2017. Joseph E. Stiglitz and Andrew 

Charlton (2005), Free Trade for All: how trade can promote development, Oxford University Press: Oxford, P 88. Generally 

see, Supra note 182, Constantine Michalopoulos (2008), Pp 109 et seq.   
197ibid, P 88. Generally see, article 44 of the Doha Declaration. Available at:  

https://www.wto.org/english/thewto_e/whatis/_e/tif_e/dev1_e.htm Accessed on March 2, 2017.  

https://www.wto.org/english/docs_e/legal_e/enabling1979_e.htm
https://www.wto.org/english/thewto_e/whatis/_e/tif_e/dev1_e.htm
https://www.wto.org/english/thewto_e/whatis/_e/tif_e/dev1_e.htm
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framework which differentiates between rich and poor countries but maintains the ‘rules-

based’ trading system.198 

The last but not least exception, which justify departure from fundamental rules of the multi-

lateral trading system viz. MFN, is regional trading bloc formation. The detailed discussion of 

RTA is the subject of next Chapter.   

 

3.2.3. The Challenges of ‘Special and Differential Treatment’ Scheme 

To begin with, it is preferred to take note of the remark by (J. Stiglitz) about broken promises 

of trade globalization, on interview regarding his book “Making Globalization Work Better”:  

In the current era of trade globalization, there exists certain set of beliefs or doctrines 

that reduction of barrier trade will lead to significantly increased trade, more trade 

means more economic growth, more growth means everybody will be better off both in 

developed and developing countries. However, for many of developing countries it did 

not create more trade, at least substantially more trade due to different barriers and 

sometimes those barriers are too large that tariff reduction is insignificant. For instance, 

if you do not have products, even if you have the product if you do not have the roads to 

take products to market eliminating tariffs does not help to increase trade (due to supply-

side constraints). Moreover, the reduction in tariff was simultaneously accompanied by 

increase in NTB’s.  

The challenges in full utilization of SDT by supposed to be beneficiary countries pertains to 

two interrelated but discrete factors. The first, which is also the main subject of the study, 

which is related to legal aspect hereinafter referred to as “external factor”; and supply-side 

problem referred to as “internal factor”.199 In principle, the WTO does allow developing 

countries, especially LDCs, flexibility in the choice of trade policy that members choose the 

trade policy compatible with these rules.  

However, there is insufficient recognition of stages of development - the dichotomy between 

LDCs and developing countries is inadequate; and domestic policies are made to some extent 

                                                           

198 Ibid  
199 Stevens and Kennan suggest four types of reasons for low utilization: “not producing the relevant goods; that the 

preference scheme does not cover all the goods a country does produce; restrictions, such as rules of origin, on the goods that 

are included; and choice or administrative failure. Of these, the low level of industrialization and diversification in many ACP 

countries has contributed to the low utilization, and comparisons with other preference schemes, such as AGOA by the US 

suggest rules of origin may also be a barrier.” Stevens and Kennan concludes that: “the EU and Canada are most liberal, 

except on clothing where the US is most liberal, the US is ‘in the middle’ for other goods, and Japan is the most restrictive.” 

Supra note 186, Sheila Page and Peter Kleen (2005), P 18. Citing: C. Stevens and J. Kennan (2004), Comparative study of G8 

preferential access schemes for Africa, report on a DFID commissioned study, Brighton: IDS.  
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subservient to (WTO) trade.200Moreover, the individual country preferential treatment like 

EBA, AGOA,GSP, themselves further reinforce and invariably impose ‘All-size Fits Solution’ 

policy approach, coupled with donor IFI (IMF and WB), prescribes policy precondition to be 

beneficiary201 and exclude products of advantage to developing countries.202 

The legal aspect of the challenge pertains to, at first place ‘at the time the Uruguay Round was 

adopted it appears that the days for much of SDT were numbered’, because the provisions 

particularly those leading to the eventual disappearance of SDT in transitional phase, despite 

the fact that their status is not changed, which may imply the SDT did not serve its intended 

purpose.203In the same fashion, unpredictability of market access preferences due to lack of 

“hard law” SDT provisions in the Uruguay Round, lack of legal backing and harmonization of 

requirements under the various preferential schemes like SPS, TBT, are among legal factor.204 

The other challenges pertains to unfinished business in the liberalization ‘reverse SDT’, as 

opposed to the achievements on goods trade, particularly in relation to the persistent protection 

                                                           

200 Stieglitz and Charlton claims that:“The WTO’s Agreement on Subsidies prohibition of export subsidies for developing 

countries and TRIMS Agreement which prohibits the use of a number of investment performance-related measures that have 

an effect on trade, including local content and sourcing requirements. Both of these policies were widely used by East Asian 

economies during their rapid industrialization in the last century.” Thus, WTO’s ‘policy space’ be limited to areas in which 

there are clear international - spillovers or development gains to justify the prioritization of multilateral disciplines over 

national-policy autonomy. Rather than imposing ‘behind the border’ rules which restricts the autonomy of developing 

countries to determine ones industrial policies. Supra note 194, Joseph E. Stiglitz and Andrew Charlton (2005), P 103.  
201 For instance, the eligibility criteria to be AGOA beneficiary is whether a candidate ‘has established, or is making continual 

progress towards establishing’, the following standards: 

1. a market-based economy that protects private property rights; 

2. the rule of law, political pluralism and the right of due process, a fair trial and equal protection under the law; 

3. the elimination of barriers to United States trade and investment; . . . 

4. economic policies to reduce poverty, increase the availability of health care and educational opportunities; . . . 

5. a system to combat corruption and bribery [; and] . . . 

6. protection of internationally recognized worker rights, including the right of association, [and] the right to organize and 

bargain collectively 

Generally, see James T. Gathii (2011), African Regional Trade Agreements as Legal Regimes, Cambridge University Press: 

Cambridge, P 405. Moreover, “The ‘universal templates’ created in the international lawmaking process are modelled after 

laws in developed countries and fail to take into consideration the socio-economic circumstances of developing and less-

developed countries.” AssafaEndeshaw (2002), P 47.  
202 The coverage of EU scheme for the ACP countries has restrictions on some goods subject to the Common Agricultural 

Policy in the EU, including sugar, beef, rice, bananas, and some horticultural products. The EBA scheme for LDCs, dating 

from March 2001, will eventually cover all products, although sugar, rice, and bananas are currently subject to quotas: the 

quotas for sugar increase each year until 2008. Supra note 186, Sheila Page and Peter Kleen (2005), P 21.  
203 “The implementation delays under TRIPs and the Agreement on Agriculture, for example, will cease to provide 

differential treatment once the extended timetable has expired. Similarly, SDT provisions that require DCs to reduce subsidies 

(but slowly) will cease in due course to have any force when the DCs’ remaining barriers reach very low levels.” IISD (2003), 

P 4. Advised by the World Bank under adjustment programs: “The rapid increase in coffee exports by Vietnam since the mid-

90s contributed to the steep decline on world prices. It appears to be the case for SSA countries in the 1990s that export 

volume increased but earnings fell.” Oliver Morrissey (2007), What Types of WTO-compatible Trade Policies are 

Appropriate for Different Stages of Development? In James Morrison and Alexander Sarris (Eds.), WTO Rules for 

Agriculture Compatible with Development, UNFAO, Pp 68-9.  
204 Ibid, P 2.  
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of labor-intensive manufactures in developed countries, in many of which developing 

countries have significant advantage.205These outstanding issues were related to continued 

application of high tariffs on particular products (‘tariff peaks’);206 and the application of 

escalating tariffs on agricultural products and depending on the stage of production, often at 

the expense of developing countries.207 

In particular, tariffs continue to be higher in goods like textiles and clothing, leather, rubber, 

footwear and travel goods, fish and fish products, and non-tariff barriers remained in the 

agricultural sector.208 Moreover, failure to achieve similar level of liberalization Agricultural 

products trade especially on domestic support is the other bottleneck against full SDT 

utilization.209 The veracity on the effectiveness of pre-existing SDT for developing countries 

and their practical values are still questionable, for instance, sub-Saharan African countries 

export to US and EU which benefit from preferential tariff constitutes only 1.5% and 4% to 

the respective markets.210To this end, Paragraph 13 of the Doha Declaration urges Members to 

build on the Uruguay Round Agreement and work toward the Agreement’s ultimate objective 

of a fair and market-oriented agricultural trading system.211 

Generally, something worth mention is that certain SDTs are necessary for developing 

countries to mitigate the overall liberalization impact on poor countries.212However, the very 

concept of SDT is obscure that the Doha agenda calls for “more precise, effective and 

operational” SDT regime in WTO. So far, although it may serve useful rhetoric, SDT is unable 

to generate any concrete legal rights and obligations among WTO members so that some 

                                                           

205Supra note 194, Joseph E. Stiglitz and Andrew Charlton (2005), P 294. Citing: Samuel Laird and Alexander Yeats (1987), 

Tariff Cutting Formulas –and Complications, in J. Finger and A. Olechavski (Eds.), The Uruguay Round: A Handbook on 

Multilateral Trade Negotiations, The World Bank: Washington DC, P89.  
206 As generally defined by UNCTAD and the WTO, tariff peaks are duty rates that exceed 15 percent. 
207 Supra note 175, Michael Trebilcock and Michael Fishbein (2007), Pp 14-15. 
208Ibid.  
209 “Post-Uruguay Round agricultural policies among OECD countries cause a $40 billion welfare loss to developing 

countries annually, while an additional 40% reduction in agricultural tariffs and subsidies would increase global real income 

by $60 billion.” T. Hertel and W. Martin (2000), Liberalizing Agriculture and Manufactures in a Millennium Round: 

Implications for Developing Countries, 23 The World Economy 4, P 456.   
210 Sungjoon Cho (2010), The Demise Of Development In The DohaRound Negotiations, Texas International Law Journal 

45:573, P 596. Stephen Tokarick (2006), Trade Issues in the Doha Round: Dispelling Some Misconceptions, Int’l Monetary 

Fund Policy Discussion Paper, Aug. 2006; Available at: http://www.imf.org/external/pubs/ft/pdp/2006/pdp04.pdf; “Observing 

that the preference programs are rife with “restrictions, product exclusions and administrative rules”. See Dilip K. Das (2005), 

The Doha Round of Multilateral Trade Negotiations: Arduous Issues and Strategic Responses, P 95.   
211 Michael Trebilcock and Michael Fishbein (2007), P 28-29.  
212 Sungjoon Cho (2010), P 594.  

http://www.imf.org/external/pubs/ft/pdp/2006/pdp04.pdf
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developing countries proposed for a legally binding mechanism by replacing the current 

hortatory structure.213 

 

 

 

 

 

CHAPTER FOUR 

4. THE CONCEPTUAL AND LEGAL FRAMEWORK OF REGIONAL 

TRADE AGREEMENT 

Introduction 

In general, RECs takes different forms depending on the level of integration it ensues among 

member countries, the scope of coverage in terms of issues it involves FTA, CU, economic 

community, monetary union, and ultimately full economic integration. The understanding 

within WTO when it comes to REC takes in to account only two forms, namely free trade area 

and customs union, because they are the only forms of economic integration which deals with 

only trade. However, the other more advanced forms of integrations also has trade aspect but 

WTO system in general is not concerned with them because they are off the spectrum of WTO 

mandates.  

The developing countries share in global trade (export) now account for around 44 percent in 

2014, increased from 26 percent in 1995.214 Intra-developing country, or South–South, 

merchandise trade has grown significantly over the past decades and to constitute an 

increasing share of developing countries exports (app. 52% in 2014).215 However, yet barriers 

to South–South trade are high that, developing countries stand to benefit a great deal from 

                                                           

213 Proposal for a Framework Agreement on Special and Differential Treatment (Communication from Cuba, Dominican 

Republic, Honduras, India, Indonesia, Kenya, Malaysia, Pakistan, Sri Lanka, Tanzania, Uganda, and Zimbabwe), para. 15, 

WT/GC/W/442 (Sept. 19, 2001) (proposing that S&D treatment “shall be mandatory and legally binding through the dispute 

settlement system of the WTO”). 
214 WTO (2015), International Trade Statistics 2015: Special Focus on World Trade and the WTO (1995–2014), P 25.pdf. 

Available at: https://www.wto.org>statis_e>its2016.htm accessed on Feb 03/2017.   
215 According to, WTO network of world merchandise trade data, 2015. WTO (2016), World Trade Statistics Review: 

developing Economies Participation in World Trade 2016, P 54.pdf. Available at: https://www.wto.org>statis_e>wts2016.htm 

accessed on Feb 03/2017.  
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improved market access to other developing countries.216 Thus, more South–South mutual 

trade liberalization is a big potential which worth special considerations, in a manner that 

takes account of their particular circumstances and ingenious enough to maneuver the policy 

flexibilities available in WTO rules to developing countries because “all in all, the liberal bark 

of the WTO appears to be worse than its bite…”.217 

 

4.1. The Conceptual Framework of Regional Trade Agreements 

Basically, the conceptual depiction of regional integration varies depending on the center of 

focus that it depended on the perspectives, including the characteristics of the trade 

liberalization legal instruments, the level of integration within the regional arrangement and 

the degree of openness to non-member states. The first dichotomy of integration constitutes 

‘negative and positive integration’, was first devised by Tinbergen. According to him, the term 

‘negative integration’ refers to measures for abolition of impediments to the proper operation 

of an integrated economic area, which primarily constitute “the reduction of trade 

impediments between national economies, that is, the reduction of import duties or the 

expansion of quotas.”218 Conversely, ‘positive integration’ denotes, creation of new 

institutions and adoption of related instruments which handle the rule making in a centralized 

way.219 

The task of defining and/or realizing integration instruments (usually treaties), particularly in 

positive integration, are used to be entrusted with different organs. In regional integration 

                                                           

216Supra note 194, Joseph E. Stiglitz and Andrew Charlton (2005), P 94. The World Bank estimates that “developing countries 

stand to realize welfare gains of more than US$30 billion per year if other developing countries eliminate tariffs on industrial 

goods and a further US$30 billion if they remove their barriers to agricultural trade.” WTO (2001), Market Access: 

Unfinished Business. Post-Uruguay Round Inventory and Issues, Special Study 6 (Geneva: World Trade Organization).  
217 Alice Amsden and Takashi Hikino (2000), The Bark is worse than the Bite: New WTO Law and Late Industrialization, 

Annals of the American Academy of Political and Social Science 570: 104, P 114. 
218 “In referring to trade impediments, ‘Tinbergen’ was clearly thinking of border measures, in particular import duties and 

quotas, which at that time were perceived as representing the principal obstacles to international trade. Since these barriers 

had to be “reduced” or “eliminated” without any need for replacing them with something else, characterizing such operation 

as “negative” integration made perfect sense.” Federico Ortino (2004), Basic Legal Instruments for the Liberalization of 

Trade: A Comparative Analysis of EC and WTO Law, Hart Publishing: Portland, P17. Citing: J Tinbergen, International 

Economic Integration(Amsterdam, 1954).   
219 The rule making can take different forms including, setting principles (like non-discrimination, reasonableness); or 

adoption of detailed directive or regulation: “both of which provide for “positive” rules limiting Members’ regulatory 

prerogatives, and these rules differ in the specificity of their normative content. In other words, in its positive function, the 

nondiscrimination principle provides exclusively for a very general “standard” or “criterion”, while directives and regulations 

provide for more or less detailed “rules” or “disciplines”. By adopting this perspective, it has been argued that the real 

difference between these three instruments is just in their degree of “precision”. Federico Ortino (2004), P 24. 
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analysis lawyers refer to them as ‘judicial integration’ and ‘legislative integration’.220 

Legislative and judicial integration are defined by F. Ortino, as: 

“On the other hand, the concept of “legislative integration” (or “positive 

integration strictosensu”) should encompass those instruments which are adopted at 

the transnational level and which are sufficiently detailed to avoid having to 

recourse, at least on a constant basis, to adjudicatory bodies for their 

implementation.”221 

The relationship between RTAs and multilateralism is subject of debate, as we speak, in the 

sense that whether RTA’s reinforce or setback WTO.222 By the time WTO was established 

except for three of its original 120 Members, all were parties to at least one of the regional 

agreements still in force.223 According to, assertions by Mavroidis, it seems quite paradoxical 

in two ways: 

“On the one hand, one would expect that, following the substantial reduction of tariffs at 

the multilateral level, there would be no much argument for going regional: in a world 

of low protection, there is not much to gain for countries that want to further reduce 

existing protection. On the other hand, there is an obvious tension between 

“globalization”…..and regionalism: it cannot be that countries simultaneously pursue 

the “global” and the regional perspective. Both paradoxes can be explained though: 

“regionalism” is not pursued solely for commercial (trade) purposes so that it is the 

expression of political will to “lock in” policies in a predefined perspective.”224 

                                                           

220 J. Scott (1995), GATT and Community Law: Rethinking the Regulatory Gap, in Shaw and More (eds.), New Legal 

Dynamics of EU, P 147; A McGee and S. Weatherill (1990), The Evolution of the Single Market: Harmonization or 

Liberalization, 53 The Modern Law Review, P 581.  
221 Mayes (1982), “The problems of quantitative estimation of integration effects”, in A El-Agraa (ed), International 

Economic Integration, Macmillan: London, P 29. There are at least two specific instruments employed in WTO law for the 

liberalization of trade which, while still at their embryonic stage, may be referred to as forms of “legislative integration” or 

“positive integration strictosensu”. The first is the reference in both the Agreement on the SPS and TBT to “international 

standards”. In the systems established by the TBT and the SPS Agreements, one can find forms of “judicial integration” as 

well. Is also found in Art. VI.4 of the (GATS), which provides inter alia for a normative mandate to the Council for Trade in 

Services to develop any necessary disciplines in order to ensure that measures relating to qualification requirements and 

procedures, technical standards and licensing requirements do not constitute unnecessary. Federico Ortino (2004), P 26. 
222 In the 10th Ministerial Conference in Nairobi: “The Ministerial Declaration reaffirmed the need to ensure that RTAs do not 

become a substitute for progress in multilateral talks and instructed the Committee on Regional Trade Agreements to discuss 

the systemic implications of RTAs for the multilateral trading system and their relationship with WTO rules. It also agreed 

that WTO members would work towards making the Transparency Mechanism for RTAs, which is currently provisional, into 

a permanent mechanism.” WTO (2016), Annual Report 2016, P 45.  
223 “The exceptions being Japan, Hong Kong, China, and Korea.” See, Andre Sapir (1998), the political economy of EC 

regionalism, European Economic Review 42:717, P 718. In 1995 there were sixty-two operative PTAs, in 2000 that number 

had increased to 104 and by 15 September 2006 the number was 211. By now there are around all members of WTO are 

member to at least one regional trade agreement. It was only Mongolia which was not party to any RTA, that itself joined 

China on this year early Feb. 2017. seewww.wto.org/english/tratop_e/region_e/summary_e.xls.    
224“This observation amounts to an automatic rejection of the thesis that the GATT/WTO can provide as safe a “lock in” as 

RTA, however, not paradoxical. With the exception of TRIPS, the WTO remains essentially a negative integration contract 

which does not impose common policies on its membership.” Petros Constantinos Mavroidis(2004), Do not Ask Too Many 

Questions: The Institutional Arrangements for Accommodating Regional Integration within the WTO, in Handbook of 

InternationalTrade: Economic and Legal Analysesof Trade Policy andInstitutions (Eds.) E. Kwan Choi andJames C. Hartigan 

(Vol. II), Blackwell Publishing: UK, P 240. 

http://www.wto.org/english/tratop_e/region_e/summary_e.xls
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Moreover, interaction between multilateral and bilateral is considered very seriously due to the 

trade creation and trade diversion effect of RTA’s. This mainly emanates from the fact that the 

regional bloc is aimed at making trade among member states less burdensome than trade 

between members and outside world.225 This may take us to the other taxonomy of regional, 

particularly in relation to the degree of its openness to the non-members i.e. open and closed 

regionalism. WTO approach it in terms of maintain the status quo, because its prescription for 

RTA formation is that RTA (in terms of FTA, CU and InterimAgreement) shall not increase 

trade barrier to non-member states compared to barrier before RTA is established.226 

Traditionally, RTA was dominantly a regional bloc among geographically nearby countries 

with high barriers to outside trade and active intra-regional industrialization policies. These 

experiments did not help much by, “making cheap, high quality inputs inaccessible to regional 

producers and shielding industries from international competition and resulted in inefficiencies 

and welfare losses”.227 

Conversely, ‘new generation’ RTAs are proliferating because they are formed on the backdrop 

of multilateral trade liberalization. There difference lies: first they are more likely to involve 

assemblages of nations based less on immediate geography than on an assessment of 

economic and political mutual advantage; and the agreements are being negotiated among 

groupings or blocs of countries which were less integrated than in the past.228 Most 

importantly, they feature deep intra-regional liberalization and tend to go well beyond tariffs 

or trade to regulate a host of other related WTO-plus issues.229 

Furthermore, the last two decades after WTO have witnessed unprecedented upsurge of 

bilateral and plurilateral RTA formations and negotiations.230 There are different explanations 

                                                           

225 Viner and Bye (1950).  
226 Generally, see: GATT art. XXIV.5.  
227 What is more, intra-regional liberalization was often half-hearted at best, with partners retaining tariffs and other barriers 

against each other. See, Philippe De Lombaerde et al. (2008), Governing Regional Integration for Development: Introduction, 

in Philippe De Lombaerde et al. (Eds), Governing Regional Integration for Development: Monitoring Experiences, Methods 

and Prospects, Ashgate Publishing Limited: UK, P 1.  
228 Supra note 199, James T. Gathii (2011), P 395.   
229 “Many developing country groupings aim at producing regional public goods conducive to commerce, such as 

transportation networks and common institutions aimed at enhancing the adherence to international product standards, and to 

stability and development.” Supra note 225, Philippe De Lombaerde et al. (2008), P 2; WTO (2011), World Trade Report 

2011, P 44.  
230 Actually, regional approach to trade liberalization have operated in tandem with multilateral approaches since the end of 

WW II, though the dynamics between the two is complex. Regarding, the ‘phases’ of bilateral or plurilateral approaches to 
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provided for this increase in RTA, some scholars claim that beside economic considerations it 

is partly predicated on the negotiations deadlock and slow pace of multilateral trade reform at 

the WTO, showcased by spectacular failures of DDA “such as the 2003 collapse of talks in 

Cancun, and the break-down later in mid-2006”.231 Moreover, most of recent RTA’s include 

or at least pushed for inclusion of the so-called ‘Singapore Issues’ like competition policy, 

government procurement, and investment, which were later dropped out of Doha Round 

negotiation, the push by EU to include these issues in EU-ACP Economic Partnership 

Agreement negotiation reinforces the later assertion.232 

Despite the fact that regional integration in the developing world has dynamic potentials, in its 

actual contribution to the economic development of members’ states and global trade remains 

to be vague. The analysts and practitioners alike partly attribute the slow and incomplete 

implementation of the integration commitments as factor behind the inability to leave up to its 

promises.233 

4.2. The Place of Regional Trade Agreement in WTO: South-South RTA 

in Focus 

4.2.1. Regional Trade Agreement Exception in WTO 

The accommodation within multilateral trading regime viz. WTO rules, on the backdrop of 

GATT 1947 art. XXIV, for possibility of RTA is predicated on derogation from the MFN 

principle, a principle central to the multilateral trade liberalization.234 Thus, WTO considers 

                                                                                                                                                                                      

trade liberalization have developed see a splendid analysis Baldwin: See Richard E. Baldwin(2006), ‘Multi-lateralizing 

Regionalism: Spaghetti Bowls as Building Blocks on the Path to Global Free Trade’ 29The World Economy 11: 1451. 
231 “The European Commission has been keen to emphasize its support for the multilateral system and its disappointment at 

the difficulties encountered during the Doha Development Round of negotiations. The deadlock in these multilateral trade 

negotiations has increased the significance of the EU’s bilateral trade relations with developing countries. The bargaining 

power of developing countries in the WTO is much stronger than in EPA negotiations with the EU”. David Evans (2009), 

Bilateral and Plurilateral PTA’s, in Bilateral and Regional Trade Agreements: Commentary and Analysis, Simon Lester and 

Bryan Mercurio (Eds.), Cambridge University Press: Cambridge, P 54. 
232 In WTO at first place, it was “developing countries which objected to expanding the trade agenda to these new areas before 

they had fully implemented their previous commitments following the end of the Uruguay Round in 1994.  ACP states regard 

the EU’s pushing of these issues as trying to achieve in the context of EPAs a trade agenda that they cannot in the WTO. 

While negotiations on competition policy are contemplated in Article 45 of the Cotonou Agreement, negotiations on 

government procurement are not expressly contemplated as a negotiating item in the Agreement.  
233 “It stems from various sources, such as domestic political sensitivities, lack of technical capacities in government agencies, 

and the cascading workload of the implementation – and negotiation – of multiple trade agreements simultaneously, which in 

turn can render the entire implementation process hostage to political imperatives and weakest links, and multiplies the 

demands of inter-agency coordination.” Supra note 225, Philippe De Lombaerde et al. (2008), P 2.   
234Supra note 186, Sheila Page and Peter Kleen (2005), P 18.  
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formation of RTA235 among some of its members seriously because it is a plain fact that both 

WTO and its predecessor GATT were founded on exchange of non-discriminatory market 

access concessions. Therefore, still the motivating interest for its member countries remains to 

be maintaining and expanding the value of that market access from erosion by protectionist 

tendencies.236 Generally, to secure an overall expansion of global trade, the exception in 

Article XXIV: 5 is aimed at maximizing the internal trade liberalizing effects of RTA and 

minimizing its external trade-restricting effects.237 

However, in an effort to maintain a balance between securing ‘the benefits of greater 

liberalization’ with ‘limiting the costs of trade diversion’, GATT only allows RTA’s up on 

fulfilment of certain requirements. The GATT Art. XXIV prescribe four basic requirements: 

‘substantially all trade’; ‘not on the whole higher’; ‘interim agreement plan and schedule’; and 

‘notification’.”238 Thus, its main aim in allowing RTA is to give impetus provided that the free 

trade area or customs union is aimed at greater liberalization which covers ‘substantially all’ 

goods traded among them and does not serve protectionist motive to outside economies that its 

burden is ‘not on the whole higher’ compared with prior to RTA formation.  

In a similar fashion, GATS too involve a compromise of MFN obligation for regional 

agreements intended to achieve economic integration objective. In Article V, the GATS sets 

standards for the kind of agreement it will accommodate:it has to be an agreement liberalizing 

trade in services among its parties; must have substantial sectoral coverage in terms of the 

number of sectors, the volume of trade affected and the modes of supply; must provide for the 

absence or elimination of substantially all discrimination in the sense of national 

treatment.239Moreover, it proscribes the creation of new discriminations.240 

Measures covered  

                                                           

235 RTA constitutes various forms of reciprocal preferential trade arrangements that may include, inter alia, free trade area, 

customs union, and common market. Supra note 1, Won K. (2012), P 77. Citing: John H. Jackson (2009), The Jurisprudence 

of GATT and WTO: insight Treaty law and Economic Relations, Cambridge University Press: Cambridge, Pp 99-101.      
236Ibid.  
237 “Perhaps unsurprisingly, the primary goal of the exception, as reflected in Article XXIV: 4 and the RTA Understanding, is 

the promotion of trade. The establishment of a PTA, therefore, creates the potential for positive effects on internal trade 

between the parties and negative effects on external trade with other Members.” Andrew D. Mitchell and Nicolas J. S. 

Lockhart (2009), Legal requirements for PTAs under the WTO, in Simon Lester and Bryan Mercurio (Eds.), Bilateral and 

Regional Trade Agreements: Commentary and Analysis, Cambridge University Press: Cambridge, P 85.  
238 See article XXIV (5-7). See also, Supra note 1, Won K. (2012), P 77.   
239 Supra note 121,Christopher Arup (2008), P 187-88.  
240 See article V of GATS in general. “The ‘substantial sector’ requirement is evaluated based on volume of trade, number of 

sectors and mode of supplies it covers.”  Supra note 1, Won K. (2012), P 78.  
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(a) Measures adopted upon formation (Art. XXIV.5): in principle GATT shall not prevent ‘the 

formation of a customs union or of a free-trade area’.241However, the measures which 

could have been otherwise WTO-inconsistent, has to be adopted at the time of RTA 

formation to benefit from RTA exception. In other words, the measure has be embodied in 

the instrument of formation, according to the Appellate Body interpretation ‘measures 

imposed by WTO Members has to be ‘introduced upon the formation of a customs 

union’242 or, presumably, an FTA. Thus, WTO-inconsistent measures that are added to the 

terms of a RTA after the RTA has been formed would not fall within the exception. 

(b) To eliminate trade restrictions on ‘substantially all’ internal trade (Art. XXIV.8 of 

GATT):what matters to fulfil the elimination of barriers on substantially all trade 

requirement is simply related to ‘the level of internal trade restrictions rather than the type 

of trade affected’, which means that neither which restrictions should be removed or 

maintained; nor criteria is provided. Thus, the RTA parties have full discretionary power 

to decide which restrictions to eliminate and under what circumstances.243 

(c) The exceptions under art. XXIV of GATT does not extend to other goods trade WTO 

agreements by default.244 The exception under GATT only can extend to other agreements 

if express reference is made to that effect like the case in Agreement on Textile and 

Clothing.245 Moreover, extension also depends on the wording and context of the relevant 

                                                           

241Andrew D. Mitchell and Nicolas J. Lockhart (2009), P 86.  
242 Appellate Body Report, Turkey–Textiles, para. 46. “The other example arose in US–Line Pipe Safeguards in relation to 

safeguard measures, in which US excluded imports from Canada and Mexico from the application of the safeguard measure 

because these three countries had agreement in NAFTA, not to impose safeguard measures on each other.242 Korea challenged 

the safeguard but, the panel found that the measure fell within the exception of Article XXIV.5 of GATT because ‘the 

mechanism providing for the exclusion of FTA partners was established upon the formation of NAFTA, however, on appeal, 

the Appellate Body found it unnecessary to review these findings and declared them to be ‘moot’ and ‘of no legal effect’. 

Therefore, although the panel’s reasoning is instructive, it has no formal legal value.” See, Andrew D. Mitchell and Nicolas J. 

S. Lockhart (2009), P 86. Citing: Panel Report, US–Line Pipe Safeguards, n. 137. 
243 “Assume that an FTA eliminates duties on peanuts, but not cars. In the context of a necessity test, third countries could 

claim that it was not necessary to eliminate duties on peanuts to meet the ‘substantially all the trade’ threshold of Article 

XXIV: 8(b), as that threshold could have been met by eliminating duties on cars. In such cases, it is difficult to imagine how a 

necessity requirement could ever be fulfilled.”Andrew D. Mitchell and Nicolas J. S. Lockhart (2009), P 86. Citing: Panel 

Report, US–Line Pipe Safeguards, n. 137.  
244 Appellate Body Report, Turkey–Textiles, n. 13. 
245 Nonetheless, the Appellate Body considered that Article XXIV:5 could provide an exception for an inconsistency with 

Article 2.4 of the ATC because Article 2.4 itself permits restrictions introduced under ‘relevant GATT 1994 provisions’. The 

Appellate Body considered that this explicit reference to GATT 1994 in Article 2.4 means that the exception in Article XXIV 

is ‘incorporated in the ATC’. See, Andrew D. Mitchell and Nicolas J. S. Lockhart (2009), P 90.  



55 
 

 
 

provisions, according to general interpretative note to the WTO goods agreements, found 

in Annex 1A of the WTO Agreement.246 

4.2.2. Special and Differential Treatment’ Exceptions Relevance to South-South 

RTA 

Regarding SDT with respect to RTA between developing and developed countries while the 

‘Enabling Clause’ allow unilateral preferential treatment by the earlier, does mention nothing 

regarding reciprocal RTA, however, GATS envisage possibility of assuming asymmetrical 

obligations.247 Whereas reciprocal preferential regional arrangements purely among 

developing countries, for mutual reduction or elimination of tariff, is exempt from controls 

under the Enabling Clause.248 

In general, GATT recognizes three forms of agreements to form regional trade bloc viz. Free 

Trade Area, Customs Union and Interim Agreements to form either of the first two RTA’s, 

thus, the exceptions under Art. XXIV.5 of GATT apply to them.249 Customs union and FTA as 

defined under GATT: 

A customs union means ‘the substitution of a single customs territory for two or more 

customs territories, so that’ almost all restrictions are eliminated with respect to 

substantially all trade between the parties (i.e., internal trade), and the parties apply 

substantially the same [common external] restrictions to the trade of other countries (i.e., 

external trade). Whereas, FTA is ‘a group of two or more customs territories’ in which 

almost all restrictions are eliminated with respect to substantially all internal trade.250 

                                                           

246 The note states that ‘in the event of a conflict’ between provisions of GATT 1994 and provisions of one of the other goods 

agreements, the latter prevails. Thus, automatic application of the GATT exception to the other agreement, without examining 

the specific context, would be contrary to Annex 1A. Andrew D. Mitchell and Nicolas J. S. Lockhart (2009), P 86.   
247 The enabling clause is a legal basis for developed member countries GSP, in which they give unilateral market access 

preference. See, Art. V (3.a) of GATS; Decision on Differential and More Favourable Treatment, Reciprocity, and Fuller 

Participation of Developing Countries, GATT Document L/4903, BISD 26S/203 (28 November 1979) (Enabling Clause). The 

Enabling Clause forms part of GATT 1994: see para. 1(b) (iv) of the protocol incorporating GATT 1994 into the WTO 

Agreement.  Available at https://www.wto.org/english/docs_e/legal_e/enabling1979_e.htm Accessed on March 2, 2017. See 

also: Supra note 186, Sheila Page and Peter Kleen (2005), P 18;Supra note 1,Won K. (2012), P 79.   
248Supra note 186, Sheila Page and Peter Kleen (2005), P 18; Andrew D. Mitchell and Nicolas J. Lockhart (2009), P 86. There 

are certain RTAs concluded between developing countries under Enabling Clause: see ASEAN-China FTA & EIA, ASEAN-

India FTA & EIA, Chile-India, etc. For further information see: https://rtais.wto.org/UI/publicA11RTAList.aspxAccessed on 

March 5, 2017.  
249 See Art. XXIV.5 of GATT 1994. Elizabeth Trujillo (2007), Mission Possible: Reciprocal Deference between Domestic 

Regulatory Structures and the WTO, 40 Cornell Int’l L. J. 201.   
250 For definition of Customs Union and FTA see: Art. XXIV.8 (a) and (b) of GATT 1994, respectively “In essence, Art. 

XXIV.8 establishes certain conditions with which an agreement must comply in order to fall within the definition of a 

customs union or an FTA. In addition, Art. XXIV.5 describes certain conditions, discussed above, that a customs union or an 

FTA must meet in order to benefit from the exception.” See also Andrew D. Mitchell and Nicolas J. S. Lockhart (2009), P 85.   

https://www.wto.org/english/docs_e/legal_e/enabling1979_e.htm
https://rtais.wto.org/UI/publicA11RTAList.aspx
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The raison d’être underpinning ‘interim agreement’ exception is allowed because formation of 

Customs Union and FTA is not a perfunctory activity, so that it necessitates significant trade 

policy co-ordination, and at the same time wide-ranging domestic regulations adjustments. As 

a result, the exception for RTAs in Article XXIV.5 extends to ‘interim agreements’, so that it 

must reinvigorate the parties towards the formation of a customs union or FTA ‘within a 

reasonable length of time’.251‘Reasonable Period’ was defined for the first time under 

‘Understanding on GATT Art. XXIV’, which provides that it ‘should exceed 10 years only in 

exceptional cases’.252 However, what amounts to exceptional cases are not defined neither by 

understanding or DSB. Andrew and Nicolas opined that it might logically include: 

“…where one of the [RTA] parties is a developing country, the level of development of 

that party might be an exceptional circumstance justifying an extended period of time 

for formation of a [RTA].”253 

Moreover, whether an interim agreement must meet the requirements of Article XXIV.5 and 8 

and the timing is also another point which calls for discussion. While some Members argue 

that both requirements are expected to be fulfilled upon lapse of ‘reasonable period for 

implementation’, others claim that ‘not raising external barriers to trade’ requirement under 

Art. XXIV.5 should be obeyed at all stages of implementation.254 

In contrast, Article XXIV.8 does not state that ‘interim agreements’ are subject to the 

requirement to eliminate internal restrictions on substantially all trade. This suggests 

that interim agreements need not fulfil the requirements of para. 8 but must fulfil the 

requirements of para. 5. This reading of the text is consistent with the purpose of the 

RTA exception because it ensures that other WTO Members are not faced with increased 

barriers to trade at any stage of the implementation process but it allows Members time 

to eliminate internal trade restrictions.255 

Thus, the possibility of exemption of ‘interim agreement’ from GATT Art. XXIV.8 

requirement of ‘substantially all trade’ requirement, coupled with its potential for extended 

period of implementation and Enabling Clause exemption for goods trade; and GATS Art. V 

asymmetric liberalization offers an overwhelmingly appreciable flexibility to reasonably 

accommodate the special circumstances of particular countries situation in RTA formation, 

especially among developing countries.      

                                                           

251 See, Article XXIV.5 (c) of GATT 1994.  
252 See, Para. 3 of the Understanding on GATT Art. XXIV.   
253Andrew D. Mitchell and Nicolas J. S. Lockhart (2009), P 86.  
254Andrew D. Mitchell and Nicolas J. S. Lockhart (2009), P 86. 
255Andrew D. Mitchell and Nicolas J. S. Lockhart (2009), P 86. 



57 
 

 
 

Article V of GATS is more tolerant of regional economic agreements to which developing 

countries are part of and it has provisions made to keep a check on the progress of such 

agreements and a member’s commitment to them.256However, one of the challenges to 

developing countries in RTA formation is that if some of would be member countries to the 

RTA has already liberalized their services trade the non-liberalized state has to offer same 

protection to: 

“A service supplier of any other Member that is a juridical person constituted under the 

laws of a party to an agreement shall be entitled to treatment granted under such 

agreement, provided that it engages in substantive business operations in the territory of 

the parties to such agreement.”257 

 

4.3. [Cross] Regional Free Trade Agreements Involving African 

Countries 

The aspiration for economic integration in Africa is such a loaded dream with tremendous 

overarching values attached to it ranging from economic to sentimental values. The remark by 

Kwame Nkrumah on 1963, in the aftermath of African countries independence yet, appears to 

be the driving force behind the integration agenda, asserts the second value:258 

“No independent African state today by itself has a chance to follow an independent course of 

economic development, and many of us who have tried to do this have been almost ruined or 

have had to return to the fold of the former colonial powers. This position will not change 

unless we have a unified policy working at a continental level.” 

 

Moreover, it is also part of the process forward, not only to sustainable development and 

inclusive growth, but also to building bridges between people and countries, and moving away 

from the xenophobia, conflict and violence that continue to plague significant parts of the 

continent. 

Despite successive rhetorical and practical efforts towards the attainment of deep and broad 

integration at continental level, realization of the dream claimed for stalled by different 

Challenges, including the involved countries different level of development. This difference 

obviously calls for unflinching effort to strike a balance between ambition [to deepen and 

broaden commitments] and flexibility given to states, relatively on the lower level of 

development ladder. Once again, difficulty involved in striking a balance between ambition 

                                                           

256 Supra note 121, Christopher Arup (2008), Pp 187-88.  
257Art. V (6) of GATS.  
258GSDPP (2016), African Economic Integration, Building Bridges Report 2014–2016, Graduate School of Development 

Policy and Practice: University of Cape Town, P 4. 
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and flexibility continued to be a challenge asphyxiating the CFTA negotiation, thus, such an 

old problem need to be deal with in a new way, which supplant the old solution. 

Simultaneously, it should have to be accompanied by unreserved response from national 

governments in terms of ensuring full implementation of the agreements in their respective 

jurisdictions; however, it is lagging due to overstressed flexibility and lacking monitoring 

mechanism in the modes operandi of RECs.  

4.3.1. The Legal Aspect of Regional Trade Integration in Africa 

In Africa, the aspiration for integration was began in the 1960s, shortly in the aftermath of 

decolonization. Historically, for decades in post-decolonization period the demand for 

economic integration of Africa hinges on two irreconcilable principles: overemphasized 

independence and national sovereignty, on the one hand and snowballing zeal to economic 

integration, which presuppose preparedness to compromise or giving up some level of 

sovereignty to supranational entity or at least system of laws, on the other hand. The level of 

compromise depends on the level of economic integration sought to be attained, in which 

lesser degree of compromise is required if the least integration, i.e. FTA, is sought, so that 

going up the ladder of integration towards advanced one like common market or full economic 

integration, which costs higher degree of compromising sovereignty.259 

The African states aspiration on the path towards regional and continental integration is with 

the ultimate aim of forming a single ‘African Economic Community’ envisaged in Abuja 

treaty 1991.260 The regional integration plan sought to achieve firstly via integrating the RECs 

at sub-regional level and progress gradually towards reintegrating the communities at 

continental level.261 In order to, attain the grand continental economic integration, among 14 

                                                           

259 Economic integration is defined ‘as the elimination of economic frontiers between two or more economies’. Economists 

have identified various stages in the process of economic integration……. passes through five stages, namely: ‘a free trade 

area, a customs union, a common market, economic union, and complete economic integration’. Thus, it involves the removal 

of obstacles to trans-boundary economic activities, which occur in the fields of trade, movement of labor, services and the 

flow of capital, and member countries hold a common foreign economic policy towards non-members. Whereas, in a free-

trade area, tariffs and quantitative restrictions on trade between the participating countries are abolished, but each country 

retains its own trade policy against non-members.” Richard F. Oppong (2011), Legal Aspects Of Economic Integration In 

Africa, Cambridge University Press: Cambridge, P 6. 
260 “The 1980 Lagos Plan of Action adopted by African Heads of State and Government recognized the centrality of regional 

integration for socio-economic development, while the Abuja Treaty of 1991 developed a timetable for establishing an 

integrated African Economic Community (AEC), with Regional Economic Communities (RECs) as its institutional 

foundation.” GSDPP (2016), P 6.   
261 Generally, see art. 6.2 Of AEC Treaty. Available at: www.gsdpp.uct.ac.za Accessed on March 28, 2017. 

http://www.gsdpp.uct.ac.za/
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RECs currently having functioning on the continent, AU selected eight of them as building 

blocks.262 The arduous and daunting task of integrating Africa as well articulated by F. 

Oppong noted that, “The route is complex, tortuous and fraught with social, economic, 

political and legal challenges.”263 Moreover, the regional integration agenda being pursued by 

unduly excessive RECs, which perfectly matches the ‘spaghetti bowl’ metaphor, with 

overlapping membership and mission.264 

These days, there were numerous RECs which pursue economic and/or political objectives 

beyond trade, including cooperation programs in various sectors like agriculture, environment, 

transport, education and health.265Pragmatically, the journey until recently was accompanied 

merely by spasmodic efforts from individual African states. Thus, the zealous economic 

integration dream did not came to fruition for different political, economic and legal factors, 

both internal and external, so that African stakeholder RECs decided to provide renewed 

momentum in 1990s.266 Moreover, various initiatives and commitments to fast track the 

aspiration for continental integration and realize it on 2063 were taken at continental level: 

“The African Union (AU) launched Agenda 2063 under the theme of ‘The Africa We 

Want’. It is a long-term development strategy and timeline for accelerating 

implementation of existing continental frameworks towards this goal, including: the 1980 

Lagos Plan of Action; the 1991 Abuja Treaty; the 2001 New Partnership for Africa’s 

Development (NEPAD); the 2003 Comprehensive Africa Agriculture Development 

Program (CAADP); the 2008 Action Plan for Accelerated Industrial Development in 

                                                           

262 The AU recognized communities involves: (AMU), (COMESA), (CEN-SAD), (EAC), (ECCAS), (ECOWAS), (IGAD) 

and (SADC). “In Oct. 2013, on the sideline of AU extraordinary summit, IGAD and EAC Foreign Ministers decided to 

explore the possibility of merging these two RECs.” See, https://www.au.int/web/en/organs/recs. Accessed on 3rd of 

Feb./2017. The sub-sets of some of these major regional integration schemes that are also involved in the implementation of 

Africa’s economic integration agenda but not recognized by AU includes the Central African Economic and Monetary 

Community (CEMAC), the Economic Community of the Great Lake Countries (CEPGL), the Indian Ocean Commission 

(IOC), the Mano River Union (MRU) and the West African Economic and Monetary Union (UEMOA). ECA (2013), Best 

Practices in Regional Integration in Africa, 8th Session of the Committee on Trade, Regional Cooperation and Integration, A. 

A.: Ethiopia 2013, P 1 (footnote 1).  
263Supra note 257, Richard F. Oppong (2011), P 2. 
264 “The UNECA puts the total number of organizations at 14 and notes that the proliferation of institutions and protocols 

means that out of the fifty-three member states of the AU (by then), 26 belong to two of the 14 inter-governmental 

organizations, twenty belong to three of them, and one country belongs to four.” Supra note 257, Richard F. Oppong (2011), P 

15. Citing, UNECA (2006), Assessing Regional Integration in Africa II: Rationalizing Regional Economic Communities 

(Addis Ababa: UNECA), P X. For instance, one of the distinguishing features of regional blocs in Eastern and Southern 

Africa is that all countries except Burundi, Mozambique, Rwanda and Somalia are members of at least two different regional 

blocs with different mandates and progress. 
265Ibid.  
266 Existing communities adopted new treaties with enhanced agendas and institutions (SADC in 1992, ECOWAS in 1993, 

CEMAC and COMESA in 1994). A new community appeared at the end of the decade (EAC in 1999 but the first EAC 

existed from 1967 to 1977; 1998: Community of Sahel-Saharan States (CEN-SAD); Protocol on Relations between the AEC 

and the RECs (OAU). 

https://www.au.int/web/en/organs/recs
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Africa (AIDA); the 2007 Minimum Integration Program and the 2010 Program for 

Infrastructure Development in Africa (PIDA).”267 

This section is devoted to general introduction of the African RECs, slated to eventually 

combine and form the AEC. The analysis will articulate on the trade liberalization objectives 

in the RECs, covered trade sectors and issues, level of trade liberalization in terms of tariff and 

non-tariff barrier, in general. Furthermore, the problems pertaining to overlapping 

membership, as well as the conflicting obligations and liberalization time frames across 

different RTA’s are assessed, along with the level of liberalization set, as some 

began/achieved with FTA and some others with CU. The other important concern is how 

flexibility is built into each of them, particularly in giving poorer African countries extended 

time for progressive liberalization and eventual elimination of trade barriers to meet the agreed 

upon liberalization obligations of each RTA will be examined in detail.  

Most importantly, how the progress towards AEC is being ‘bucked up’ and the intra-RECs 

relationship, the coordination and harmony of trade rules among RECs, in addition to RECs 

relation with AEC and AU is handled in the effort to orchestrate the achievements so far 

towards regional integration is the other issue dealt with in this chapter. In this regard, 

COMESA, SADC, ECCAS, IGAD and ECOWAS signed the Protocol on Relations between 

the AU, AEC and the Regional Economic Communities (RECs) in 1998.268 Particularly, 

continental integration is discussed in relation to the recent moves to set-up the largest RTA in 

Africa viz. Tripartite Trade Agreement (among three RECs namely COMESA, EAC and 

SADC) and CFTA, hailed as a big step forward. The analysis majorly focus on legal aspect of 

the Agreements, implementation and level of adherence by member countries coupled with the 

monitoring and enforcement power of REC Organs. 

Currently, the recognized RECs have achieved the status of FTA fully in force, with the 

exception of IGAD, AMU and CENSAD.269  

 

                                                           

267 The CFTA, for which a target date of 2017 was set is part of the Abuja Treaty. “ECA estimates that successful 

establishment of CFTA would result in intra-African trade rising to 22% of total African trade, and add about US$1 trillion to 

the global economy, and accordingly raise African living standards.” GSDPP (2016), P 4. 
268 
269 Currently they are in the cooperation, though the process of negotiation is not completely stalled but the progress is very 

lingering.   
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4.3.1.1. Common Market for Eastern and Southern Africa (COMESA) 

The formation of COMESA was founded on the aim to create a large economic and trading 

bloc in Eastern and Southern Africa region bearing in mind that it will eventually develop to a 

‘fully integrated, competitive REC’.270 The full integration in south and east African region 

was planned to be pursued via three-stage path: at first FTA by 2000, then grow it to customs 

union by 2004 (announced lately on 2009) and monetary union by 2025.271 The first stage 

aimed at establishment of complete FTA, was to eliminate all tariffs and non-tariff trade 

barriers on trade in goods via gradual reduction for intra-COMESA trade, FTA was launched 

in 2000 which is currently fully in force.272 

Furthermore, underscoring the effect of non-tariff barriers on free movement of goods and 

services the Treaty also prescribe for removal of all non-tariff to the importation of goods 

‘originated’ in other Member States.273 In an effort to eliminate non-tariff barriers to trade and 

facilitate intra-COMESA trade, different protocols, regulations and mechanisms were adopted. 

Among others include, Protocols on the: ‘Rule of Origin’ and ‘Free Movement of Persons, 

Labor, Service, Right of Establishment and Residence’; and regulations include: ‘Regulation 

on Trade in service 2009’, ‘Public Procurement Regulation 2009’, Regulation Governing the 

COMESA Customs Union 2009’, Regulation on Application of SPS Measures 2010’, 

COMESA Competition Regulation 2004’.274 

Regarding IPR, COMESA did not formulate a legal framework governing the issue of trade 

related aspect of IPR among its member states, though, the vitality of IP in stimulating and 

reinvigorating economic development in the region is underlined in ‘COMESA Policy on IPR’ 

                                                           

270 Treaty Establishing the Common Market for Eastern and Southern Africa, available at  

http://about.comesa.int/attachments/comesa_treaty_en.pdf. See also, Supra note 199, James T. Gathii (2011), P 166.   
271Supra note 199, James T. Gathii (2011), P 166. 
272 “The initial nine Members were Djibouti, Egypt, Kenya, Madagascar, Malawi, Mauritius, Sudan, Zambia and Zimbabwe. 

Burundi and Rwanda joined the FTA on 2004, and Comoros and Libya in 2006. Two of the remaining 6 countries to join the 

FTA, Uganda and Eritrea, have reduced tariffs by 80% and Ethiopia reduced by 10%. Namibia and Swaziland were granted 

special exemptions from the Treaty due to their membership in other RECs.” Generally see, Supra note 199, James T. Gathii 

(2011), P 166 & 174. Citing, ‘Non-Tariff Barriers Monitoring Mechanism’, Regional Trade Facilitation Program, available at  

http://ntb.africonnect.com; International Trade Agreements Leaflet No. 10: 

www.zra.org.zm/publications/TradeAgreement.pdf. See also, T. Fundira (2016), Towards a continental Free Trade area: 

Analysis of the Status of the Regional Trade Regimes, tralac Working Paper No. S16WP08/2016, Stellenbosch: tralac, P 9.   
273 See COMESA Treaty, Art. 49 
274 Generally, see: www.tralac.org/resources/by-region/comesa.html.  

http://about.comesa.int/attachments/comesa_treaty_en.pdf
http://ntb.africonnect.com/
http://www.zra.org.zm/publications/TradeAgreement.pdf
http://www.tralac.org/resources/by-region/comesa.html
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adopted in 2013.275 Moreover, it promotes member countries to facilitate enabling 

environment for IPR including adoption of legal framework, particularly emphasized 

relevance of patent is upon the economy of the member countries became structurally 

transformed and their raw material reliance is minimized.276 

In principle, all Member States are expected to automatic adherence for reduction of intra-

COMESA tariffs and non-tariff barriers under every specific undertakings both in COMESA 

Treaty and subsequent protocols. However, exceptions are provided to some countries in the 

region (Lesotho, Namibia and Swaziland) in recognition of the special circumstances faced by 

these nations in trade liberalization and customs cooperation.277Moreover, in order to ensure 

full implementation of the commitments under the above mentioned legal instruments 

COMESA adopted its own Aid for Trade (AfT) strategy (2012-15) on the backdrop of the 

WTO AfT initiative adopted on 2005.278 The objective of COMESA AfT pointed out three 

key strategic priorities: “supporting the removal of barrier to trade; facilitating the 

improvement of productive capacities and supporting the alleviation of supply-side 

constraints.279 

The COMESA trade in Service agreement adopted on 2009 provides for progressive 

liberalization, that WTO-GATS approach to liberalization negotiation is undergoing.280 

The second stage i.e. formation of a customs union with a common external tariff, which is 

thought would allow local producers to become competitive regionally and internationally due 

to protection they enjoy from application of a common tariff on non-COMESA imports. The 

COMESA customs union was officially launched 2009, adopting common external tariff as 

follows: “raw materials, 0%; capital goods, 0%; intermediate goods, 10%; and finished goods, 

                                                           

275 Generally, see: COMESA (2013), COMESA Policy on Intellectual Property Rights. Available at: 

www.tralac.org/resources/by-region/comesa.html.    
276 Ibid  
277 COMESA Treaty, Art. 4(1) (f) and 4(4)(d). Generally see, Supra note 199, James T. Gathii (2011).  
278 Moreover, COMESA in 2012 signed Regional Integration Support Mechanism, as Rider to the Contribution Agreement 

signed on 2007 with Regional Cooperation Section of EU, as part of the 9th European Development Fund, to further support 

the burden of liberalization on member countries. Generally see, www.tralac.org/resources/by-region/comesa.html.  
279 “The AfT strategy relied on funding from two sources: the first one is funding sourced from development partners like 

AfDB, WB, WTO, DFID and EU; the second source of funding is ‘The Special Fund for Cooperation, Compensation and 

Development, commonly referred to as “COMESA Fund”, which itself is mainly funded by the earlier development partners.” 

Generally see, COMESA AfT Strategy (2012-2015), P 3. Available at: www.tralac.org/resources/by-region/comesa.html.  
280 P. Kalenga (2016), Critical Issues in the Negotiations of the Continental Free Trade Area, tralac Working Paper No. 

S16WP05/2016, Stellenbosch: tralac, P 11.  

http://www.tralac.org/resources/by-region/comesa.html
http://www.tralac.org/resources/by-region/comesa.html
http://www.tralac.org/resources/by-region/comesa.html
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25%, on the backdrop of four-band common external tariff adopted in 2007.281 However, the 

CU was agreed to be implemented within three year transition, but once again extended for 

two further years to be attained by 2014, however, as of 2016 no single country implemented 

the CET.282 

4.3.1.2. East African Community (EAC) 

The Treaty establishing the EAC was signed on 1999 and entered into force by 2000, currently 

it has five members.283 The EAC Treaty aims to establish Customs Union then evolve to a 

common market in 2010, which will enable the ‘free movement of goods, persons and labor, 

services, capital and information technology’, subsequently a monetary union by 2012 and 

with ultimate integration vision to form political federation by 2050.284 Unlike COMESA, 

which began with FTA, EAC is began with establishing Customs Union via establishment 

Protocol entered into force on 2005.285 Until now, it’s only EAC which achieved full Customs 

Union, compared to other RECs recognized in the process towards continental integration, in 

other words for realization of AEC, though some of them have agreed to the effect.286 

The Protocol provides preconditions to realize the goals of trade liberalization and 

formation of customs union, through elimination of all internal tariffs and similar 

charges on trade among the Partner States. Second, to make the transition to a customs 

union easier, the Protocol sets out specific requirements for internal tariffs and 

categorization of goods going into and out of the Partner States. It out two categories 

of goods –which are eligible for immediate duty-free treatment, and eligible for gradual 

tariff reduction.287 

                                                           

281 The four-band tariff structure imposes a 10% tariff on intermediate products, a 25% tariff on finished goods and a 0% tariff 

on capital goods and raw materials imported from non-COMESA nations. Communique of the 12th Summit of the COMESA 

Heads of State and Government, 22–3 May 2007. Official Gazette of the Common Market for Eastern and Southern Africa 

(COMESA), vol. 15, No. 1, Art. 7. (June 2009), available at 

http://about.comesa.int/attachments/0622009%20Gazette%20Vol.%2015%20No1.pdf.  
282Supra note 270, T. Fundira (2016), P 9.  
283 While Kenya, Uganda, Burundi and Rwanda are members to COMESA; Tanzania belongs also to SADC. Moreover, EAC 

admitted South Sudan as its sixth member and become full member on Aug. 2016. Generally, see www.eac.int/about-

overview.      
284 Ibid; Treaty Establishing the East African Community, Art. 7(c), available at www.eac.int.  
285 Protocol on the Establishment of the East African Customs Union, Part B, Art. 11(1). (Hereinafter “EAC Protocol”). 

Available at www.eac.int/customs. 
286Supra note 270, T. Fundira (2016), P 7. See also, Supra note 278, P. Kalenga (2016).  
287 EAC Protocol, Art. 10(1) and 11(2) & (3), “provides that Category A goods to and from Uganda and Tanzania and goods 

from Uganda and TaSnzania into Kenya and goods from Kenya into Uganda and Tanzania are duty free. Further, Category B 

goods from Kenya into Uganda will have a five-year phase-out tariff reduction period for all products. This phase-out tariff 

reduction period begins by 10% during the first year, 8% during the second, 6% during the third, 4% during the fourth and 2% 

during the fifth. Additionally, Category B goods from Kenya into Tanzania have a similar phase-out tariff reduction period. 

The underlying requirement is that no internal tariff can exceed the common external tariff with respect to any of the specified 

products.” Generally see, Supra note 199, James T. Gathii (2011), Pp 181 et seq.  

http://about.comesa.int/attachments/0622009%20Gazette%20Vol.%2015%20No1.pdf
http://www.eac.int/about-overview
http://www.eac.int/about-overview
http://www.eac.int/
http://www.eac.int/customs
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The EAC adopted Common Market Protocol, which provides for free movement of services 

and labor, and noticeable progress is being made, particularly towards implementation of 

commitments made by member states in seven priority sectors.288 Furthermore, negotiation on 

remaining sectors are expected to be resumed.  

Furthermore, in order to facilitate smooth intra-community trade and ultimate realization of 

community goals to create single market and investment area, the Partner States were required 

to immediately remove any non-tariff barriers to the importation of ‘goods originating in other 

Partner States’ and thereafter must not introduce any new barriers.289 Moreover, members 

have also agreed to cooperate in trade facilitation, anti-dumping measures, competition policy 

and law etc.290 the EAC Customs Management Act was adopted and established to ensure 

efficient management of trade and related customs matters, to coordinate and monitor 

administration of Customs Union rules and principles; provide goods either prohibited or 

restricted for importation.291 In order to determine the requirement of goods ‘originated in 

member countries’ for preferential treatment, the EAC Member States were ordered to apply 

the COMESA rules of origin in intra-community trade, until EAC (RoO) is adopted.292 

The community law provides SDT and asymmetry in categorization of goods and varied tariff 

reduction schedules, in such a way that addresses variances for the implementation of 

measures in an economic integration processes.293 In doing so, it allows a mechanism to 

address possible negative effects resulting from customs union policies implementation 

                                                           

288 In addition to, ‘Protocol on the Establishment of EAC Common Market’, six annexes on various service sectors are 

adopted which includes, ‘Free Movement of Persons Regulation’; Free Movement of Workers Regulation’; ‘Rights of 

Establishment Regulation’; ‘Rights of Residence Regulation’; ‘Schedule of Commitment on Liberalization Commitment’ and 

‘Schedule on the Removal of Restriction on the Free Movement of Capital. Generally see, www.tralac.org/resources/by-

region/comesa.html.  
289 See art. 13 of the Protocol, which is direct mirror of the EAC Treaty Art. 75(5). Moreover, EAC adopted a bill which 

guides and obliges member states to remove non-tariff barriers in 2014 and updated on 2015 called “East-African Community 

Elimination of Non-tariff Barriers Act”. The act further illuminates on the type of NTB that has to be eliminated, which 

includes WTO NTB list and further adds its own counts of NTBs particular to the situation of the region. 
290 For instance, see art. 81 of EAC Treaty.  
291 For instance, “soaps containing mercury, hazardous waste, pornographic materials, narcotics and used car and light truck 

tyres, precious metals and stones, ivory, specific types of firearms and ammunition and historical artefacts are considered 

restricted imports; goods to be either prohibited or restricted for export i.e. ‘goods the exportation of which is prohibited under 

this Act or by any written law for the time being in force in the Partner States’ like waste; timber from wood grown in Partner 

States; fresh unprocessed fish; and wood charcoal etc.” East African Community Customs Management Act of 2004, Art. 3, 

Second Schedule, Part A &B; Art. 70; Third Schedule, Part A & Part B (1). available at  

www.usig.org/countryinfo/laws/Uganda/East%20African%20Community%20Customs%20Management%20Act%202004.   
292 Supra note 199, James T.Gathii (2011), P 201.  
293 EAC Treaty, at Art. 1.   

http://www.tralac.org/resources/by-region/comesa.html
http://www.tralac.org/resources/by-region/comesa.html
http://www.usig.org/countryinfo/laws/Uganda/East%20African%20Community%20Customs%20Management%20Act%202004
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provided that, greater goals of the community is not compromised and flexibility can be 

retained to work towards those goals at varying speed.294 

Moreover, in order to approve measures to remedy any adverse effects on member States as a 

result of the implementation, the maximum rate of the common external tariff will be 

reviewed by the Partner States and the Council, and the later will.295 Ironically, it maintained 

internal tariff at least in the meantime, that the underlying requirement is that no internal tariff 

can exceed the common external tariff with respect to any of the specified 

products.296Furthermore, EAC envisaged anti-dumping, compensatory measures and 

safeguards to cover material damage to the industry and economy of the importing country. 

Until compensation mechanism is fully implemented, EAC members were allowed to invoke 

loss of revenue and to either wholly or partially restore the tariff and non-tariff measures that 

were in force before the trade liberalization program.297 

4.3.1.3. Economic Community of West African States (ECOWAS) 

The Economic Community of West African States (ECOWAS) was founded in 1975 when the 

treaty, aka ‘Treaty of Lagos’, via a Protocol launching ECOWAS signed on 5th of November 

1976.298 In a similar fashion with other RECs, ECOWAS was set up with an objective to 

‘promote cooperation and integration leading to the establishment of an economic union in 

West Africa’.299 The process of economic integration has been budge for long period until the 

revised Treaty adopted in 1993 to accelerated integration and mobilize the required political 

cooperation.300 

                                                           

294 “In 2008, the East African Court of Justice issued an Advisory Opinion on flexibility, that ‘simultaneous implementation 

[of policy] is impracticable in some circumstance and Partner States cannot be expected to operate within such strait jacket or 

one size fits all situations’ so that Member States that cannot implement a decision at the same time as others to implement 

that decision at a later date or at a slower speed than other Member States.” See, Supra note 199, James T. Gathii (2011), P 

183. Citing, East African Court of Justice, Arusha First Instance Division, Application No. 1 of 2008, Advisory Opinion (13 

Sept. 2008), 35.  
295 Article 78(1) of the EAC Treaty defines the exceptional circumstances in which safeguard measures may be approved by 

the Council as causing serious injury to the economy of a Partner State after the application of the provisions of Chapter 11. 

See also, EAC Treaty, at Chapter 11, Art. 77 
296 EAC Protocol, Art. 11.   
297Supra note 199, James T.Gathii (2011), P 201. Citing: Press release, Council Chairperson Assures Community on 

Ratification of Common Market Protocol (16 Apr. 2010). 
298 By now, ECOWAS have 15 member states: Benin, Burkina Faso, Cape Verde, Cote d’Ivoire, Gambia, Ghana, Guinea, 

Guinea-Bissau, Liberia, Mali, Niger, Nigeria, Senegal, Sierra Leone and Togo. See: http://www.au.int/web/en/organs/recs/.   
299 Treaty Establishing the ECOWAS, Art. 3(1). Available at: www.worldtradelaw.net/fta/agreements/ecowasfta.pdf.  
300 Supra note 199, James T.Gathii (2011), P 144.  

http://www.au.int/web/en/organs/recs/
http://www.worldtradelaw.net/fta/agreements/ecowasfta.pdf
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The ECOWAS was initiated to progressively establish customs union within a period of ten 

years.301 Specifically, the Treaty provides for immediate liberalization of specific types of 

goods: ‘Community-originating unprocessed goods and traditional handicraft products’ and no 

compensation was provided for any loss of revenue which resulted from duty free importation 

of these products, but ceased after Dec. 2007.302  Regarding elimination of barrier to trade in 

industrial products it provided for phased liberalization, which reflect difference in levels of 

development and ultimately aimed to gradually establish a Common External Tariff.303 

The trade liberalization scheme for Industrial Products, classify Member States into three 

groups for implementation purpose within varying timeframe:304 

G1: 8 years on the basis of 12.5% reduction each year and 10 years on the basis of 

10% reduction each year; G2 6 years on the basis of 16.66% reduction each year and 8 

years on the basis of 12.5% reduction each year G3: 4 years on the basis of 25% 

reduction each year and 6 years on the basis of 16.66% reduction each year, for 

Priority industrial products and Non-priority industrial products, respectively.305 

The priority industrial products includes a list of industrial goods originating from Member 

States, which had to be manufactured by industries established in the sub-region.306Moreover, 

the treaty oblige member countries to remove non-tariff barriers to intra-community trade like 

quota, quantitative or like restrictions or prohibitions and administrative 

obstacles.307Furthermore, Member States ‘shall eliminate all effective internal taxes or other 

internal charges imposed for the effective protection of domestic goods and national treatment 

                                                           

301 ECOWAS Treaty, Art. 3(2) (d). See also, Decision No. A/Dec.6/6/89 of the Authority of Heads of State and Government, 

Art. 1, available at www.comm.ecowas.int/sec/index.php?id=adec060689&lang=en. “On CU formation in West Africa, recent 

progress has been achieved by the group of eight West African countries (among 15 ECOWAS members) that form 

‘WAEMU’, in 1994 around a single currency and launched a CU in 2000. ECOWAS and WAEMU are coordinating their 

programs in order to reach the ultimate objective of convergence between the regions and organizations.” IPC (2011), 

Economic Partnership Agreements and African Regional Integration: Have negotiations helped or hindered regional 

integration?, Issue Brief 2011: Published by the International Food & Agricultural Trade Policy Council, P 13.  
302 Treaty Establishing ECOWAS, Art. 36(1 & 2). Available at: www.worldtradelaw.net/fta/agreements/ecowasfta.pdf.  
303 Ken Ukaoha and Aniekan Ukpe (2013), The ECOWAS Trade Liberalization Scheme: Genesis, Conditions and Appraisal, 

2 NANTS: Regional Trade Advocacy Series: ECOWAS Vanguard 3, P 2.  
304 G-1 consists of Cape Verde, Gambia, Guinea Bissau, Mali, Mauritania, Niger and Upper Volta (weakest economies in the 

region); G-2 consists of Benin, Guinea, Liberia, Sierra Leone & Togo; G-3 consists Ghana, Cote d’Ivoire, Nigeria & Senegal. 
305 See Decision No. A/DEC.1/5/83 of the Authority of Heads of State and Government, Art. 5, available at: 

 http//:www.comm.ecowas.int/sec/index.php?id=adec010583&lang=en 
306 It includes food, agrochemicals, telecommunication, wood, steel, and pharmaceutical industries.” K. Kufuor (2006), The 

Institutional Transformation of the Economic Community of West AfricanStates, Ashgate Publishing Ltd: The Institutional 

Transformation of the Economic Community of West AfricanStates, P 26.  
307 ECOWAS Treaty, Art. 35.  

http://www.comm.ecowas.int/sec/index.php?id=adec060689&lang=en
http://www.worldtradelaw.net/fta/agreements/ecowasfta.pdf
http://www.comm.ecowas.int/sec/index.php?id=adec010583&lang=en
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regarding charges that in excess of those applied to domestic goods shall not be applied 

directly or indirectly to goods originated in member states.308 

Although the progress to establish legal frameworks to deepen trade integration has been slow, 

ECOWAS launched CU, as eight of its 15 member states began to implementation common 

external tariff since April 2015.309 The implementation of the trade liberalization scheme was 

hindered by difficulties in fulfilling the rules of origin, the minimum national participation in 

the equity capital or production enterprises and the structure involving the categorization of 

industrial products as priority and non-priority goods.310 Part of the reason for its lack of 

success was members’ dependence on trade taxes for government revenue because the 

ECOWAS fund, designed to compensate for reduction in revenue was not successful.311 These 

factors led to adoption of stringent rules of origin that only small amount of manufacturing 

firms fulfilled.  

The ECOWAS-CET assigns products to one of five tariff bands: 

The lowest is designated for‘essential social goods’, and exempts the product from any tariffs 

at all. The tariffs then occur at 5%on 2 146 products, at 10% on 1 373 products, and at 20% 

on 2 165 products. The fifth, the highest, applies a 35% tariff rate with 130 products and is 

designated for ’sensitive products’. (Emphasis mine).  

4.3.1.4. Southern African Development Community (SADC)  

The initiative for integration in the Southern region of Africa began before the colonial era by 

the Frontline States,312 willing to unite efforts for the political liberation of the region. The 

project evolved into a Southern African Development Coordination Conference (SADCC), in 

                                                           

308 ECOWAS Treaty, Art. 40(1) 
309 Declaration of Heads of State and Government of ECOWAS on the Implementation of the ECOWAS CET, 46th session of 

the Authority of Heads of State and Government, Abuja 15, Dec. 2014. Available at:  www.ecowas.int/ecowas-law/find-

legislation/  “Although, total elimination of all trade barriers was expected to occur by the end of 1999, in fact did not happen. 

Hence, reviewing the situation in late 1999, the Authority of ECOWAS resorted to adopt a fast-track approach to achieve 

desired objective. This led to the proclamation of FTA in 2000. Despite, January 2001 date set for its transformation into a 

Customs Union, ECOWAS did not satisfactorily attain beyond FTA.” Generally see, Supra note 199, James T. Gathii (2011), 

Pp 244 et seq. 
310 Decision No. A/DEC.6/7/92 of the Authority of Heads of State and Government, Preamble, available at 

www.comm.ecowas.int/sec/index.php?id=adec060792&lang=en.  
311 ECOWAS fund was unsuccessful due to lack of regular contributions by members and the lack of authority to sanction 

those who did not contribute. Most importantly, majority of ECOWAS member countries are LDCs, that makes ECOWAS 

constitute 34% of global LDCs. 
312 The frontline states constitute: Angola, Botswana, Mozambique, Tanzania and Zambia. New accessions during the 1990s 

brought the members to 15: Angola, Botswana, DR Congo (1997), Lesotho, Madagascar, Malawi, Mauritius (1995), 

Mozambique, Namibia (1990), Seychelles (1997), South Africa (1994), Swaziland, Tanzania, Zambia and Zimbabwe. 

http://www.ecowas.int/ecowas-law/find-legislation/
http://www.ecowas.int/ecowas-law/find-legislation/
http://www.comm.ecowas.int/sec/index.php?id=adec060792&lang=en
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late 1970s as most countries had been decolonized.313 Eventually, the strategic significance of 

SADCC snowballed to urge member states move away from a loose association with security 

as its sole objective, and shifted to focus on economic integration backed by legally binding 

arrangement, in 1992.314 

In order to, achieve its overarching economic, political and security goals, SADC has adopted 

milestone Trade Protocol in 1996, which was entered into force in 2000, to facilitate full 

integration progressively that FTA by 2008, a customs union by 2010, a common market by 

2015, a monetary union by 2016 and a single currency by 2018.315 The implementation of 

Protocol on Trade liberalization began upon it entry into force so that through gradually 

phased removal of tariffs (2000–08), each member having a right to decide its own pace and 

commitment schedule but has to achieve 85% of intra-SADC trade duty-free.316 Thus, FTA 

with overwhelming success was launched on 2008, having twelve out of fifteen SADC 

member states part of the FTA.317 

The intra-SADC trade promotion was further reinforced via proscribing Member States not to 

apply any new quantitative restrictions, in addition to duty to phase out existing tariffs, non-

tariff barriers on the import of goods ‘originating in Member States’.318 However, Member 

States are allowed to maintain or apply a quota provided that ‘quota is accompanied by more 

favorable tariff rate than the rate applied under the protocol’ and the measure should not 

discriminate between Member States arbitrarily or unjustifiably or shall not be a disguised 

restrictions on intra-SADC trade.319 There is an argument that permission for the application 

of quantitative restrictions, could be infringement of GATT Art. XXIV (8) (b)’.320 However, 

                                                           

313 “In Lusaka Summit 1980, the Heads of State adopted a declaration “Southern Africa: Towards Economic Liberation.” It 

set up a program of coordinated development directed against economic dependence on apartheid South Africa.” Supra note 

299, IPC (2011), P 26.  
314 “The Community also defines and implements development projects in a wide range of areas (trade, industry, 

communication, agriculture, social policies, health and education.” Supra note 299, IPC (2011), P 26. 
315 SADC Protocol on Trade. Generally see, SADC homepage available at: www.sadc.int.  
316 SADC Protocol on Trade, Art. 4(1). “The remaining 15 %, consisting of sensitive products, to be liberalized by 2012.” See 

also: Supra note 299, IPC (2011), P 26;Supra note 199, James T. Gathii (2011), P 214.   
317 Angola, DR Congo and Seychelles remained outside of SADC FTA. By the planned time threshold requirement of 85% 

intra-SADC trade was achieved, except for Malawi, Zimbabwe and Tanzania somehow lagging behind. Generally see, 

http//www.sadc.int/about_sadc/integration_milestones/free_trade_area/ 
318 SADC Protocol on Trade, Art. 7. 
319 SADC Protocol on Trade, Art. 9. See also, Supra note 199, James T. Gathii (2011), P 214.  
320 L. Grimett (1999), Protectionism and Compliance with GATT Article XXIV in Selected Regional Trade Arrangements, A 

thesis submitted to Rhodes University, P 221–2. Available at: http://eprints.ru.ac.za/208/01/grimett-thesis.pdf.   

http://www.sadc.int/
http://eprints.ru.ac.za/208/01/grimett-thesis.pdf
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the ‘enabling clause’ provides independent justification for RTAs among developing countries 

well outside of Article XXIV. (For further discussion generally refer the preceding chapter.) 

The transformation of SADC to a customs union was aimed to be in 2012, the time when the 

tariff regime of all its Member States’ were expected to be liberalized.321 However, various 

factors including the overlapping membership of several SADC member countries mainly in 

COMESA posed challenges, because these two FTAs/CUs has different common external 

tariffs and schedules. Hence, triggered to coordinate trade liberalization and form a single 

trading bloc viz. ‘Tripartite Free Trade Area’, a task force was formed by SADC, COMESA 

and EAC, and negotiation is undergoing since 2011.322 

Regarding, non-tariff barriers SADC has adopted various rules as an annex to the 1994 

protocol on trade among others include: trade facilitation (annexes I-V); SPS and TBT 

(annexes VIII and IX, approved on July 2014); additionally adopted declaration and 

memorandum of Understanding on Competition policy, SADC Procurement Policy and so 

on.323Moreover, it successfully launched One-Stop-Border-Post in 2009.324 

Compared to other RECs in Africa, SADC includes three of the top five most competitive 

countries in SS-Africa (South Africa, Mauritius and Botswana), thus, countries in SADC have 

comparatively good quality institutions, efficient goods and labor markets, and well-developed 

financial markets, which makes it the best performing REC overall.325 Hence, compared to 

other regional economic blocs’ in Africa, and even worldwide, intra-SADC performance is 

strong with intra-regional imports of 6.6% of GDP, which makes it ‘the fifth-highest ratio 

worldwide among 32 regional blocs’.326 

                                                           

321 F. Njini (2010), SADC Limps Towards a Common Market, Trade Law Centre for Southern Africa. Available at  

www.tralac.org/cgi-bin/giga.cgi?cmd=causedirnewsitem&causeid=1694&news_id=91207&cat_id=1026.    
322Infra note 461, UNECA (2010), P 22.  
323 Generally see: www.tralac.org/resources/by-region/sadc.html. Accessed on, March 31, 2017.  
324 In SADC, wherein half of its 12 continental members are landlocked it plays tremendous role, so that it is claimed to have 

reduced the cost and time used to have been spent by more than 75%, only in Chirundu border, a post between Zambia and 

Zimbabwe. Generally see, SADC (2015), SADC@35 Success Stories, Vol. 1, P 4. Available at: ibid.    
325Infra note 461, UNECA (2010),P 13.  
326 Those RTA which scored above SADC includes: EU (19.7%); Asia-Pacific Economic Cooperation (14.5%); Association 

of South-East Asian Nations (12.0%); Organization of American States (6.7%) and Free Trade Area of the Americas (6.7%). 

“Among the eight African Union-recognized regional economic communities, SADC has consistently the highest share of 

intra-REC trade, even though it does not have the lowest intra-regional economic community average applied tariffs. Thus 

other factors, such as trade complementarity (above), may explain the pattern of trade within SADC.” UNECA, AU and 

AfDB Group (2016), Assessing Regional Integration in Africa (ARIA VII): Innovation, Competitiveness and Regional 

Integration, Pub. ECA: Addis Ababa, P 19. 

http://www.tralac.org/cgi-bin/giga.cgi?cmd=causedirnewsitem&causeid=1694&news_id=91207&cat_id=1026
http://www.tralac.org/resources/by-region/sadc.html


70 
 

 
 

Moreover, SADC has adopted Regional Infrastructure Development Master Plan on six 

different infrastructure sectors  

In the process of eliminating non-tariff barriers SADC does not provide asymmetrical 

accommodation for affected countries based on development status, removed as ground for 

claiming extension of implementation period on 2016,however, for tariff elimination countries 

adversely affected by the removal of tariff barriers are allowed to apply for extended 

implementation time.327 

The gradual reduction of tariffs through a phase-down period classified the goods into 

four categories of tariffs: A, B, C and E. In Category A, all tariff lines are immediately 

eliminated; Category B goods, the principle of asymmetry applies; Category C applies to 

sensitive goods; and Category E consists of very few goods that are excluded from the 

tariff reduction scheme, such as firearms.328 

4.3.1.5. Economic Community of Central African States (ECCAS)  

ECCAS was established in 1983 and currently has ten countries, which constitutes six 

members of CEMAC plus other four states.329 However, ECCAS has been able to achieve the 

status of an FTA in July 2004 and was expected to launch its customs union in 2010. It lagged 

behind, because it was dormant during the 1990s, as seven of its members were, by and large, 

caught in internal conflicts.330 In 1994, the integration policy was overhauled; as a result, 

CEMAC started new monetary union with an improved multilateral surveillance mechanism. 

In 2009, CEMAC launched a CET.331Activities resumed slowly at the turn of the twentieth 

century.  

The implementation of ECCAS free trade area is yet to hit full throttle, as its ECCAS member 

States have reduced intra-ECCAS trade tariffs to zero only on 34% of average tariff lines so 

that the region has the lowest share of intra-regional trade in terms of GDP.332 Moreover, 

                                                           

327 SADC Protocol on Trade, Art. 3(1) (c). However, reference to non-tariff barrier was removed by the 2016 agreement to 

amend art. 3 of trade protocol. Available at: www.tralac.org/resources/by-region/sadc.html. “The process for the phased 

elimination of tariffs and non-tariff barriers is entrusted for determination to Committee of Ministers for trade matters, within 

eight years. Thus, an extension of two years can be granted and still conform to the provisions of GATT Article XXIV (5) (c) 

and the Understanding on the Interpretation of Article XXIV of GATT 1994, which provides that a reasonable period of time 

is ten years, which could be extended in exceptional cases.” See, also Supra note 199, James T. Gathii (2011), P 216.   
328Ibid, P 216.   
329 Angola, Burundi, Democratic Republic of Congo, and Sao Tome and Principe. Rwanda left the Community in 2007. Supra 

note 299, IPC (2011), P 22.  
330Ibid.  
331 Ibid, P 13. 
332Supra note 324, UNECA, AU and AfDB Group (2016), P 15.  

http://www.tralac.org/resources/by-region/sadc.html
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implementation of protocols to facilitate the movement of goods and services has been 

hindered due to lack of stability in the region and inadequate intra-ECCAS infrastructure.333 

4.3.1.6. Intergovernmental Authority on Development (IGAD) and Arab 

Maghreb Union (AMU) 

IGAD, founded in 1986 as the Intergovernmental Authority on Drought Development 

(IGADD) and later transformed to IGAD. The establishment FTA under the preliminary 

roadmap in IGAD failed to take off due to different structural problems. The factors that 

inhibited the regional integration efforts include regional conflicts.334 As result, IGAD decided 

to operate firstly in harmonizing its policies in 2012, thus, member countries agreed to form a 

strong regional economic community through: 

A deliberate unilateral reduction of tariff and non-tariff barriers, facilitation of the 

movement of goods, supporting industrial production and marketing through capacity 

building and the harmonization of the legal and institutional frameworks. Moreover, 

IGAD and COMESA agreed on trade issues, that they should harmonize their trade 

activities and thus encourage implementation of a memorandum of understanding.335 

Of the eight IGAD members six are also members of COMESA, only three belong to the 

COMESA’s FTA—Djibouti, Kenya and Sudan. The remaining two members Ethiopia, which 

is yet not member to any FTA, is committed to join COMESA-FTA in the next three years i.e. 

by 2018 and South Sudan is admitted as 6th member to EAC in 2016.336 

As of 2015, AMU has almost concluded negotiations on the Free Trade Area, yet has to 

finalize provisions on rules of origin. The AMU member States working groups were 

discussing “how to harmonize national customs nomenclatures and procedures, trade 

regulations and norms, and standards for goods and services.”337 Moreover, in the end of 

2014it set-up a working group on the Boosting Intra-Africa Trade initiative and on the 

                                                           

333 Ibid. Citing: ECA (2015), Intra-African Trade and Africa Regional Integration Index, Report for the 9th session of the 

Committee on Regional Cooperation and Integration, ECA, Ethiopia: Addis Ababa.  
334Infra note 461, UNECA (2010), P 19. 
335Supra note 270, Fundira P 7. 
336Supra note 324, UNECA, AU and AfDB Group (2016), P 14. See also, Supra note 270,T. Fundira (2016), P 7. John Stuart 

(2017), Intra-Africa Market Access, Trade Brief (TB) with regard to market access between the countries of the African 

Union, P 6. This synopsis should be read in conjunction with the spreadsheet on tralac’s website: 

https://www.tralac.org/resources/our-resources/11442-intra-africa-market-access.html accessed on 20 Feb. 2017.  
337 Ibid.  

https://www.tralac.org/resources/our-resources/11442-intra-africa-market-access.html
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negotiations for the Continental Free Trade Area by its member States’.338 The Union 

currently has stalled free trade area process, however, the MFN tariff characteristics of the 

AMU and IGAD reflects the following salient feature of trade barrier, which calls for 

immediate action for trade liberalization: 

Algeria’s proportion of tariffs above 10% is the second highest in Africa, at 76.93%; 

Algeria’s simple average tariff, at 18.6%, is the third highest in the world; Morocco’s 

proportion of tariffs at zero is the third lowest in Africa, at 0.06%. Compared to the eight 

main RECs of the African continent: IGAD and the AMU, both stalled FT areas, have the 

highest and second highest proportion of MFN tariffs above 10%.339 

4.3.1.7. Community of Sahel Saharan States (CEN-SAD) 

Little actual progress has been made in the way of concrete steps towards integration, despite 

broad statements of the organization’s resolution to take action towards forming an FTA. This 

is most likely a result of overlapping membership in multiple RTAs – many CEN-SAD 

members are also members of ECOWAS, ECCAS, COMESA and other regional trade blocs 

that are at a more advanced stage in their integration process.340 

4.3.2. Comparative Review of Trade Liberalization in African REC’s 

Agricultural Trade  

The importance of agriculture to developed countries is insignificant, in terms of various 

economic considerations like share of GDP, employment or foreign currency source, 

compared to its role for African countries, in general.341 However, if we take trade distorting 

measure (like domestic support and export promotion) in developed countries, it negatively 

affects and is affecting particularly the farmers in Africa, and developing countries in general 

in various ways. One is the reduction in the world price; second, and just as important, is the 

                                                           

338Supra note 324, UNECA, AU and AfDB Group (2016), P 14. Citing: AMU (2015), Intégration économique maghrébine, 

Paper prepared by the AMU Secretariat, undated but sent to ECA on 9 September 2015. Rabat Arab Maghreb Union.  
339 Supra note 334, John Stuart (2017), P 3.  
340 Ibid  
341 “In high-income economies, agriculture contributes, on average, about 2% of the GDP and about 9 percent of foreign 

exchange or total imports. Nonetheless, these seemingly small percentages translate into much more significant percentages in 

the world market. On average, for the period 2000-03, two-thirds of world exports for all food items were supplied by high-

income countries and two-thirds of world imports were bought by high-income countries.” “Consider cotton producers in 

Benin. For many years, they have been taxed heavily by their own government, which controlled the agricultural sector and 

set producer prices below 50% of the world price. Their competitors in large cotton-producing countries, notably the US, 

China, and those in the EU, receive generous subsidies from their governments and, thus, are paid above the world price.” 

Generally see, Richard E. Mshomba (2009), Africa and the World Trade Organization, Cambridge University Press: 

Cambridge, P 143 et seq.  
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reduced legitimacy for the countries like United States and the EU to press world governments 

toward more liberalization initiatives that are friendly to farmers.342 

The effort to discipline agricultural trade via incorporating into the multilateral trade system, 

since GATT (1947) was full of entanglements. In principle, GATT rules were applicable to 

agricultural trade, however, it included two sub-provisions, which modified the general 

provisions discipline on trade in agriculture and rendered its applicability suboptimal. The first 

one is Art. XI, which stricture NTBs except for specific exceptional circumstances, but made 

way for the case wherein agricultural product can be made subject to quantitative restrictions 

in relation to domestic production.343 The other ‘exception’ was related to rules for export 

subsidies which provide different exception for agricultural products, despite the fact that 

export subsidies on manufactured goods became explicitly prohibited agricultural export 

subsidies were controlled loosely that not to use such subsidies to capture ‘more than an 

equitable share’ of world markets”.344 

The main contribution of the Uruguay Round AoA was to bring disciplines which have a 

bearing on agricultural trade and domestic agricultural policy via ‘converting non-tariff trade 

barriers to tariffs and the categorizing of domestic support, most importantly, setting 

numerical targets for phased reduction of trade distortions in agriculture, with differentiated 

obligation for developed and developing countries.’345 Moreover, the progress in the Doha 

Round negotiation up to the Nairobi Ministerial Conference on agriculture towards achieving 

the Uruguay Round Targets, was relatively better.346 However, this progress is not sufficient to 

complete the Doha Round, because the progress in the market access pillar and domestic 

                                                           

342 “Agricultural subsidies and protection for politically-sensitive agricultural crops are not new in the US and other developed 

countries. What is frustrating for African farmers is that, in spite of the Agreement on Agriculture, not only do these subsidies 

not seem to be decreasing, they have actually been reinforced for some commodities.” Ibid, P 193. 
343 GATT 1947, Art. XI.2(c). “Under such circumstances quantitative import restrictions were allowed. Many countries relied 

on this clause to restrict imports by quantitative trade barriers when domestic markets were being managed.” Timothy E. 

Josling (2009), Agriculture, in Simon Lester and Bryan Mercurio (Eds.), Bilateral and Regional Trade Agreements: 

Commentary and Analysis, Cambridge University Press: Cambridge, P 178. Citing: Timothy E. Josling (1996), Stefan 

Tangermann and Thorald K. Warley, Agriculture in the GATT: Past, Present and Future, Macmillan Press: Basingstoke. 
344 GATT 1947, Art. XVI. The complete prohibition of export subsidies on manufactured goods was introduced in 1955. 

Timothy E. Josling (2009), P 180. For further reference generally see: Timothy E. Josling (2003), and Stefan Tangermann, 

‘Production and Export Subsidies in Agriculture: Lessons from GATT and WTO Disputes Involving the US and the EC’, in 

Ernst-Ulrich Petersmann and Mark Pollack (eds.), Transatlantic Economic Disputes: The US, the EU and the WTO Oxford 

University Press: New York.  
345Timothy E. Josling (2009), P 180-1. See also, Mariam W. O. Omolo (2016), The Agriculture Negotiations at the WTO: An 

update after the Nairobi Ministerial Conference, Trade Brief No. S16TB05/2016, Stellenbosch: tralac, P 3. 
346 Ibid, Mariam W. O. Omolo (2016).  
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support is very little.347 Thus, (Timothy E.), specified, two issues persist in the relationship 

between the treatment of agriculture in regional trade agreements and WTO:  

One is the extent to which adherence to Article XXIV of the GATT obliges countries to 

include agricultural trade in the free-trade provisions. The existence of an active domestic 

support policy, involving subsidies and market management, complicates the negotiation 

of free trade in those products. It is not easy to ban subsidies paid on internal trade 

without creating an incentive to import from outside and a disincentive to export within the 

free-trade area. So in effect, export subsidies have also to be controlled at the WTO 

level.348 

Thus, regional FTA could erode market access barriers to agricultural trade but this will 

ultimately result in trade flows inhibited by suppliers’ discrimination with high degree of trade 

diversion effect.349 This is a demanding situation from multilateral process, chiefly Doha 

Round, to progress and give impetus to regional trade agreements need, particularly 

developing countries. 

Regarding non-trade policies, at continental level, since the launch of the Comprehensive 

Africa Agriculture Development Program (CAADP) one of four NEPAD programs, to boost 

agriculture350, regional policies in RECs have witnessed significant developments.351However, 

situation in African RECs is lagging in integrating agricultural policy with agricultural trade, 

which might reflect the complexity involved in agricultural trade liberalization discussed 

above. Despite developing countries insisting for easier access into the developed world for 

their agricultural exports, in the intra- REC trade, which virtually attained FTA or CU, 

ECOWAS, COMESA, EAC and SADC, “without a doubt and somewhat ironically the biggest 

                                                           

347 Ibid, P 17.  
348Supra note 342, Timothy E. Josling (2009), P 180-1.  
349 Ibid  
350In 2003, the NEPAD, in concert with its development partners elaborated a CAADP whose objective is development 

focused on agriculture, with a view to eliminating hunger, reducing poverty and food insecurity and opening access to trade 

expansion. Minimum Integration Plan (2009), A study conducted under the auspices of AU to assess the level of integration 

achieved, integration action plan and monitoring and evaluation, P 34.  
351Generally see, Timothy E. Josling (2009), P 161. Carmen Torres and Jeske van Seters (2016), Overview of trade and 

barriers to trade in West Africa: Insights in political economy dynamics, with particular focus on agricultural and food trade, 

ECDPM-Discussion Paper No. 195, P 33. Available at: www.ecdpm.org/dp195 Accessed on 04 march/2017. “The Maputo 

Declaration on Agriculture and Food Security in Africa, which sets allocating at least 10% of annual public-sector budgets to 

agriculture and achieving at least 6% annual growth in the sector. Recent statistics show that 9 countries reached or surpassed 

the 10% target, 9 others are spending between 5 and 10% and 29 have devoted less than 5%. The number of countries that 

have signed CAADP compacts has risen to 29, 21 of which have completed the formulation of CAADP-based country 

investment plans, which have also been independently reviewed.” Supra note 260, ECA (2013), P 6. 

http://www.ecdpm.org/dp195%20Accessed%20on%2004%20march/2017
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barriers faced by traders within the regions is in agricultural commodities.352 For instance, in 

ECOWAS, Common External Tariff was launched in 2015 as discussed above, which is 

virtually based on the UEMOA CET is organized into five different tariff bands of 0%, 5%, 

10%, 20% and 35%:353 

Surprisingly, 90 percent of the products in the 35% band are agricultural goods, while no 

agricultural products are in the 0% band. As such, agriculture is relatively more 

protected than other sectors.  

Tariff Liberalization 

Virtually, RECs in Africa are planned to attain deeper integration via progressive integration 

with wide ranging arrays of cooperation themes, however, by now all the eight RECs 

recognized by AU did not achieve the required level of integration at least FTA/CU. Thus, 

tariff liberalization discussion in these section focus on the RECs which have attained 

FTA/CU status i.e. five RECs with theexception of IGAD, UMA and CEN-SAD.354Among 

other factors, tariff is an important determinant of intra-regional trade, though the preferred 

mode of restriction within international trading regime, for different economic reasons. Using 

different frameworks like Agenda 2063, Minimum Integration Program and the BIAT 

initiative, African countries committed themselves to reduce tariffs on products originating in 

Africa, among RECs and/or at continental level.355 

According to, the matrix by (John Stuart) the potential one-way trade relationships across the 

54 nations of Africa is 2862, while 830 are already governed by at least one active FTA 

(approximately 29%), implying that the balance – i.e. 71% of these relationships – are 

                                                           

352“Intra-ECOWAS trade in agricultural products is mostly spasmodic in which the estimate of unrecorded trade reach as high 

as 30% of total (recorded) trade and agricultural products constitute substantial part. Imani Development (2007), Inventory of 

Regional Non-Tariff Barriers: Synthesis Report, prepared for Regional Trade Facilitation Program, P 19. Supra note 342, 

Timothy E. Josling (2009), P 161.  
353While the first four bands were taken from the UEMOA CET, the 35% band was added after intense negotiations, 

particularly Nigeria and West African agricultural producers strongly argued to protect sensitive products. Supra note 342, 

Mariam W. Omolo (2016), P 33.  
354“To date full CU status has been achieved only by the EAC among AU recognized RECs, with a CET in place, with 

exceptions for sensitive product lists and derogations. However, if we look at COMESA, although launching the CU, the CET 

is not yet being implemented by all member states. Furthermore, concerning sub-RECs within the eight main RECs, we note 

that SACU, WAEMU and CEMAC are CU territories within the SADC, ECCAS and ECOWAS RECs respectively. A 

scenario which demonstrates the challenges associated with overlapping membership that is characteristic of RECs in Africa.” 

Generally see, Supra note 270, Fundira (2016), P 7. For further reference, on the status of the integration of the exception 

RECs see the previous section. 
355Supra note 324, UNECA, AU and AfDB Group (2016), P 16.  
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governed by general trade protocol, or Most-Favored Nation rates (MFN).356 Out of 71% 

unilateral trade relationships covered MFN rates only 20% are treated duty free and 

approximately 40% of lines at ‘nuisance’ levels (0-10%) and approximately 40% above 10%. 

Despite countries having peak applied tariffs,357 the average applied rates range between 8%-

14% for goods traded and SADC; COMESA; and ECCAS have the lowest applied tariffs.358 

The average MFN tariff applied by RECs with which they do not have functional FTA/CU is 

that: EAC 10%; IGAD 13%; ECCAS 9%; COMESA 13%; AMU 11%; SADC 8%; ECOWAS 

5.6%; CEN-SAD/CSSS 12%.359 

In African countries, tariffs to external trade have been falling significantly over periods and is 

still noticeable that effectively applied import tariffs fell from 16.8% to 6.7% over the period 

(2000-2013).360However, the average applied tariff by REC members on intra- REC trade is:  

The RECs that have Free Trade Areas (such as COMESA, ECCAS, ECOWAS and SADC) 

tariff lines are not yet fully liberalized except for EAC 100%; others are COMESA 55%; 

AMU 49%; ECCAS 34%; IGAD 22%; SADC 15%; ECOWAS 10%; CEN-SAD/CSSS 

7.4%.361No single REC offers more than 50% of product lines at preferential rates. Those 

that are closest to the 50% are likely because of fact that the individual countries within 

the RECs have multiple memberships and thus limiting our analysis on whether the 

preferential rates are across the board. 

Moreover, all EAC members have a zero average applied tariff on imports from other 

members of that grouping. IGAD 1.8%; ECCAS 1.86%; COMESA 1.89%; AMU 2.6%; 

SADC 3.8%; ECOWAS 5.6%; CEN-SAD/CSSS 7.4%. (Emphasis mine.) 

The current level of tariff reduction or elimination in African countries denotes that their 

potential of using tariff as industrial or economic policy is almost non-existent. Besides, it is 

not in line with the trends followed by currently developing state while they were on the same 

level of development as their industries were developed behind higher tariff protection.362 

                                                           

356Supra note 324, John Stuart (2017), P 2. 
357 “Countries having peak applied tariffs includes up 3000% (AMU on alcoholic products) and on average for the rest of the 

RECs averaging around 60% in terms of maximum applied rates.” Supra note 270, Fundira (2016), P 10.  
358 “These low applied rates can also be attributed to multiple membership as goods between RECs are entering at much lower 

if not duty free using the REC with the most favorable rate to enter a market.” Ibid, P 9. 
359Supra note 270, Fundira (2016), P 9. 
360 ECA-OECD (2015), Mutual Review of Development Effectiveness in Africa: Promise & Performance, P 12. Available at  
361Supra note 324, UNECA, AU and AfDB Group (2016), P 21. Citing: (ATPC calculations based on ITC, 2015; UNSD, 

2015). 
362 “The British industrialization between 1770 and 1830, the North Atlantic revolution between 1873 and 1914, the South-

East Asia miracle between 1950 and 1995 all occurred when tariffs trend was high.” Generally see: Ha-Joon Chang (2002), 

Kicking Away the Ladder: Development Strategy in Historical Perspective, Anthem Press: London, P 58 et seq. see also, Erik 

S. Reinert (2007), How Rich Countries Got Rich - and Why Poor Countries Stay Poor, Constable Press: London. 
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Non-tariff Measures and Trade Facilitation  

One of the under scored fact in development story of the world is that, it has always been a 

‘story of industrialization'.363 At the early stages of development, protectionist policies, in 

terms of tariff and/or non-tariff barriers, play tremendous role so that most of the currently 

industrialized countries were ardent users.364 Principally, it is the steady decline of tariff rates 

as the result of eight GATT rounds of multilateral trade negotiations, which ultimately resulted 

in elevated relative importance of NTBs as both protection and regulatory trade instruments.365 

Hence, the probability of having a genuine industrialization process in today’s world via 

instrumentality of trade policy might be wondering, with substantially all protections were cut 

off because of WTO and free trade agreements, among others.366 Thus, (Njinkeu and Soludo) 

opined that:  

Africa would thus be the only region in history that would have to industrialize without 

these policies, so that mastering smart protection instruments under the current rules of the 

game i.e. (WTO rules) such as trade remedies is therefore vital for developing world in 

general and African countries in particular.367 

Non-tariff measures and trade facilitation are closely related to each other, so that while NTMs 

make trade harder, their removal makes trade easier; conversely, trade facilitation makes trade 

easier by removing problems that make trade harder.368 Thus, from the perspective of their 

economic impacts on trade, removal of NTMs can often be regarded as “trade facilitation” and 

                                                           

363Ibid.  
364Nevertheless, there exist a remarkable difference between the two periods, now and then, that barefaced protectionism is no 

longer acceptable or desirable and the traditional protection tools, like tariff, they used to implement are by far less available. 

“Despite its frequent identification as the home of infant industry protection, Germany never really used tariff protection 

extensively and infant industries could be - and were - promoted through means other than tariffs, including state investment, 

public-private cooperation and various subsidies.” Ibid, P 62.  
365Infra 573, Ousseni Illy (2012), P 25. “Internal research within UNCTAD underscored the mismatch between the reduction 

of tariffs arising from WTO agreements and the numerous regional and bilateral level PTAs that were concluded over the past 

two decades, on the one hand, and the proliferation of NTMs, on the other. As levels fell in tariffs, non-tariff barriers 

increasingly took center-stage in market-access concerns. Evidence indicates that NTMs are often applied as alternative trade 

policy instruments, as multilateral trade agreements impose limits on the use of traditional trade policy instruments, such as 

tariffs. So, the result is that NTMs are rapidly gaining importance in regulating trade, and have replaced tariff barriers in 

manufacturing sectors.” UNCTAD (2010), Non-Tariff Measures: Evidence from Selected Developing Countries and Future 

Research Agenda, UN-DCITS publication, P xii.  
366Moreover, various FTA agendas such as the African-European Economic Partnership Agreements (EPAs) are underway 

and would cut off completely tariffs and other protection measures across the continent. Infra note 573, Ousseni Illy (2012), P 

25.  
367As noted by two prominent economists, “the more productive debate is not whether Africa has static comparative 

advantages in industrialization but how to achieve dynamic comparative and competitive advantages especially under the new 

rules of the game”. Infra note 573, Ousseni Illy (2012), P 25. Citing, D. Njinkeu and C. Soludo (2000), Industrializing Africa 

using WTO Framework, Preparing for the WTO 2000Negotiations, The World Bank Research and Capacity-Building Project, 

Chap. 5.  
368Supra note 364, UNCTAD (2010), P 80.  
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vice versa. However, legal usage of the terms in trade negotiations, often consider NTMs and 

trade facilitation as distinctive unrelated subject matters.369 The MAST proposal and endorsed 

work on the definition of NTMs, provides that:370 

“… NTMs are policy measures, other than ordinary customs tariffs, that can potentially 

have an economic effect on international trade in goods, changing quantities traded, or 

prices or both. The new NTM classification, included new entries, such as SPS, TBT, 

government procurement, export measures, intellectual property rights and subsidies, as 

well as on the new concept of procedural obstacles in trade.” 

Recent literature argues that removing non-tariff barriers and implementing trade facilitation 

reforms in Africa will greatly boost trade integration and growth. Such reforms include 

simplifying customs procedures, harmonizing the opening hours of border posts, introducing 

one-stop border posts and removing roadblocks along intra-regional transport routes. Some of 

the progresses in eliminating non-tariff barriers in regional economic communities:  

At the latest update, under its NTB time-bound elimination program, EAC had removed 78 

NTBs (though 4 new ones had been added). On average, only 4.2 NTBs remain per EAC 

member country. Within COMESA, at the last count the REC had removed 220 out of 225 

reported NTBs.371 

Moreover, Elimination of NTBs through an online reporting scheme by COMESA, EAC and 

SADC, through the tripartite NTBs reporting mechanism, is being implemented. This is 

being done through the NTB Reporting and Monitoring Mechanism (ORM). To date, 329 

complaints have been registered on the system, out of which about 227 (69%) have been 

resolved.372 

Technical Measures (SPS and TBT) 

These days, in international and regional trade law landscape while quantitative barriers to 

trade, like tariffs have been dramatically reduced, the significance of non-trade barriers such 

as TBTs is quite visible. The TBT measures may accidentally or explicitly also discriminate 

against imports and restrict or distort trade flows, however, imply compliance costs especially 

for businesses operating in different markets. The review of selected RTAs in SSA373 finds 

                                                           

369In particular, SPS and TBT measures are often dealt with under the rubric of NTMs (as in the nonagricultural market access 

negotiations in the Doha Round), while customs matters are often considered under trade facilitation. Ibid, P 80.  
370The Multi-Agency Support Team (MAST) was set in 2005 byUNCTAD and composed of the following organizations, in 

addition to UNCTAD: FAO, IMF, UNCTAD/WTO, (OECD), (UNIDO), World Bank and (WTO). The team is composed of 

experts drawn from the above international organizations dealing with substantive analysis of NTMs. Ibid, P 99. 
371Supra note 324, UNECA, AU and AfDB Group (2016), P 20. Citing: (ECA, AUC and AfDB, 2012b; ECA and AUC, 

2015b; ECA and AU Commission, 2015c; ECA, 2014) ((EAC, 2015) (COMESA, 2015a))  
372 “The mechanism is designed to enable private and public sector operators to register complaints on NTBs which can then 

be resolved bilaterally.” Supra note 260, ECA (2013), P3. 
373 This part is adapted from (N. Meyer et al.) investigation. The study focuses on seven RTAs in force in SSA, because of 

their wide membership coverage, economic impact, notification to the WTO and stage of implementation, viz. WAEMU, 
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that though the agreements address TBT with a view to ‘help prevent that standards and 

technical regulations unduly interfere with market access and trade, in the majority of cases 

these provisions are weak.’  

Thus, TBT is not considered seriously cognizant of its trade distortion effect in African RECs, 

except for SADC the only agreement that have recognized Standardization, Quality Assurance 

and Metrology (SQAM) system, which possibly could serve as a best practice model for other 

RECs in Africa.374 In reducing TBT related barriers to trade, Africa may need holistic 

approach to pursue reforms at regional level. Particularly, the trade with India and China 

deserves more attention as no trade agreement or TBT arrangements have so far been made.375 

African Standards Harmonization Model (ASHAM) ---- TBT standard harmonization 

model… African Organization for Standardization (ARSO) is an intergovernmental body, 

established by OAU and UNECA in 1977 with the principal mandate to harmonize continent 

wide ‘standards and conformity assessment procedures’, to reduce Technical Barriers to Trade 

and therefore promote intra-African and international trade as well as enhance the 

industrialization of Africa.  

It signed memorandum of understanding with AU recognized RECs, and the later 

agreed to grant recognition to ARSO as the competent body to spearhead and 

coordinate harmonization of national and RECs standards, as African standards; and 

the RECs shall cooperate and provide assistance to realize harmonization of standards. 

It planned to do so, through developing a key-mark as a preferred mark of conformity 

for African standards and strengthening the concept of mutual recognition for the 

implementation of the principle: “One standard, One test, One certificate”.376 

So far, ARSO is able to adopt harmonized standards on 22 areas, all of which are approved 

standards. In so doing, it cooperates with WTO TBT Committee, International Standard 

Organization (ISO) and recently signed memorandum of Association with CROSQ, the 

                                                                                                                                                                                      

ECOWAS, CEMAC, COMESA, EAC, SACU and SADC. “The reasons for TBTs not adequately addressed in these 

agreements, may be due to the prominence of tariff barriers at the time of the drafting and ratification of the REC 

agreements.” Generally see, N. Meyer et al. (2010), Bilateral and Regional Trade Agreements and Technical Barriers to 

Trade: An African Perspective, OECD Trade Policy Working Papers, No. 96, OECD Publishing.   
374 “The objective of SADC’s SQAM Program is the progressive elimination of technical barriers to trade (TBTs) among the 

Member States and between SADC and other regional and international trading blocks, and the promotion of quality standards 

and quality standards infrastructure in the Member States.” Ibid, P 24.  
375Because of the sheer size of these economies, trade in unregulated low-priced products may be harmful to consumers and 

economies of the sub-Saharan region. Supra note 370,N. Meyer et al. (2010), P 7. 
376 Currently, it has 35 member states, and membership is open to all African countries. Its mandate does not compete with 

National Standard bodies, rather it initiate and coordinate development of African standards with reference to products which 

are of particular interest to Africa; harmonize national or RECs standards and issue necessary recommendation to that effect. 

Generally see, http:www.arso-oran.org/arso-recs-relations/. Accessed on March 17/2017.   
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CARICOM regional organization for standards and quality, on 2017.377Moreover, at 

continental level Phyto-Sanitary Convention for Africa was adopted on 378 1967 and entered 

into force on 1992.379 Principally, the purpose of the convention is to directly address the trade 

impact of plant and animal disease that it limits or prohibits import of disease bearing 

agricultural products in to Africa. Most importantly, it may serve as a springboard for 

harmonizing of related standards because it contemplate expert participation conferences to 

determine detailed SPS standards and as its objective provide “…to reinforce the links 

between our States by establishing and strengthening common institutions”.380 

Rules of Origin 

In order to, benefit from preferential treatment in FTA product has to fulfil ‘products 

originating’ requirement determined based on the RECs Rules of Origin. For instance, 

COMESA and ECOWAS as AU recognized RECs in the move towards regional integration in 

Africa have virtually similar i.e. linear preferential Rules of Origin.381 

The first of the criteria in determining whether a good qualifies for preferential tariff 

treatment is that it has to be wholly produced in a Member State. The other criterion 

states that goods are produced in Member States depending on value of foreign materials 

that foreign material should not exceed 60% of the total cost of materials used in the 

production of the good or the good must obtain at least 35% value added to the ex-

factory cost of the goods locally. In case non-originating goods are used in the 

production it must be changed so substantially that it can no longer be classified under 

the same tariff heading. However, goods that have been designated to be ‘goods of 

particular importance to the economic development of Member States’ must contain a 

minimum value added of at least 25%.382 

                                                           

377 Generally see, http//:www.arso_oran.org/arso_and_crosq_sign_an_mou_19th_january_2017/.  Accessed on March 

17/2017. 
378 The main objectives of the convention includes: (a) to prevent the introduction of diseases, insect pests, and other enemies 

of plants into any part of Africa; (b) to eradicate or control them in so far as they are present in the area; and (c) to prevent 

their spread to other territories within the area. Generally see, the preamble of Phyto-sanitary Convention for Africa, 

CAB/LEG/24.4/11, adopted at Kinshasa in the DR of Congo on the 13th day of September, 1967. Available on: 

https://www.au.int/webtreaties/phyto-sanitary-convention-africa. Accessed on.  01 Feb. 2017. 
379 The special aspect of the convention is that it does not require signature of (the then “OAU”) member states, but as of 01 

April 2016 only ten out of 54 AU member states ratified the convention. See, ibid art. 1.2 of the convention: “The present 

Convention shall apply to all Member States of the Organization of African Unity, herein after referred to as ‘Member 

States’”.   
380 Ibid, preamble of the convention.  
381 COMESA Rules of Origin Protocol, Rule 2(1) (a), available at  

http://about.comesa.int/attachments/059Protocol_on_the_Rules_of_Origin.pdf. See also, Trudi Hartzenberg (2011), Regional 

Integration in Africa, WTO: Economic Research and Statistics Division, Staff Working Paper ERSD-2011-14 (tralac), P 7. 
382 Ibid, Rule 1 and 2.1. (b) (ii)(iii), (c). compare it with ECOWAS RoO: “… produced from materials of community origin 

whose value is equal to or higher than 40% of the total cost of raw materials employed; be produced from materials of foreign 

or indeterminate origin whose CIF value does not exceed 60% or whose quantity is equal to or more than 40% of all raw 

https://www.au.int/webtreaties/phyto-sanitary-convention-africa
http://about.comesa.int/attachments/059Protocol_on_the_Rules_of_Origin.pdf
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African RECs use different types of origin requirements, most of them prescribe based on 

minimum regional value content or the maximum percentage of imported input to the total 

product value, specific levels or varying calculation method; whereas some others use a 

change in tariff heading and the like. Thus, continent wide RoO are divided into different 

families, the mostly product-specific rules of SADC and the mostly general rules of 

COMESA, ECOWAS/ECCAS, and EAC.383 The existing restrictiveness measures of Rules of 

Origin classify ECOWAS and COMESA Rules as the simplest; even consider them as least 

restrictive in the World.384 

The basic differences between SADC list rules, on the one hand and, the COMESA and EAC 

the generic rules, implies that harmonization for tripartite FTA is inevitably going to be 

difficult. Although fundamentally product specific rules of origin is followed by SADC, while 

COMESA and EAC follow a general (across-the-board) approach, there are product-specific 

rules in the latter two RECs, contained in a closed list of exceptions.385The SADC product or 

sector approach, is criticized for it allows specific interests to protect industry or sector to be 

accommodated, and at the same time have a frustrating effect on intra-REC trade 

opportunities. For instance, the clothing and textile, and automotive sectors are subject to very 

specific rules that do restrict intra-regional trade in these products.386 

Trade Facilitation 

The Doha Round among others has launched negotiations on trade facilitation, one of the four 

‘Singapore Issues’ that had been opposed by African countries at Cancun.387 With the aim to 

ensure more transparency, efficiency, harmonization and procedural uniformity of cross-

border transportation of goods, Agreement on Trade Facilitation (ATF) have 12 provisions, 

                                                                                                                                                                                      

materials employed in its manufacture; in production process received a value addition or at least 35% of the ex-factory price 

before tax.”See also, Trudi Hartzenberg (2011), P 7.  
383 “The scheduled Tripartite FTA lies between the two.” Maximilien Tereraho (2014), Moving-Up Regional and Global 

Value Chains:The Need for Developmental Rules of Origin in Africa, unpublished, P 9. Available at: www.pmc-baligira.com 

Accessed on March 17, 2017.  
384Peter Draper et al. (2016),Can Rules of Origin in Sub-Saharan Africa be harmonized? A Political Economy Exploration 

German Development Institute: Discussion Paper, P 10. 
385 “However, in practice they can be highly restrictive because of administrative RoO inconveniency. Exceptions, 

prohibitions, tariff reduction concessions and phased-out application, as well as combinations of more or less restrictive 

transformation requirements.” Peter Draper et al. (2016), P 11.  
386 Until EAC Rules of Origin was adopted in 2006; “Where products are not wholly produced in the EAC and until EAC rule 

of origin is agreed, COMESA rules of origin are to be used in the interim.”  
387Dominique Njinkeu and Nicola Loffler (2006),Minimum conditions for a package deal: An African perspective, in Pitou 

van Dijck and Gerrit Faber (eds.), Developing Countries and the Doha Development Agenda of the WTO, Routledge Pub: 

NY, P 132. 

http://www.pmc-baligira.com/
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which prescribe for substantive issues on trade facilitation covers.388 They includes publication 

& availability of information; comment and consultations; advance rulings; procedures for 

appeal or review; measures to enhance impartiality, non-discrimination & transparency; 

disciplines on fees and charges; release and clearance of goods; border agency cooperation; 

movement under customs control; import, export &transit formalities; freedom of transit and 

customs cooperation.389 

The implementation of the trade facilitation Agreement, which constituted the centerpiece of 

the Bali package, remained in limbo for long time until February 2017, that two third majority 

requirement for adoption is attained.390 The TFA espoused binding commitments for 

developing countries to streamline customs and other trade systems, which was needed to 

address the simplification and harmonization of international trade.391 The TFA recognizes the 

fact that some member countries of the WTO would require technical assistance before 

provisions of the agreement are implemented, thus, it provides that commitments by 

developing and least developed countries will be implemented according to different 

categories of commitments. 

Accordingly, each developing and LDC member states need to determine the timing of 

implementation of commitments, in line with the following categorizations of 

commitments:392 

“Category A commitments – in which a Member State has designated for 

implementation upon entry into force of the agreement. Category B commitments - 

that a Member State has designated for implementation on a date after a transitional 

period. Thirdly, Category C commitments - those that a Member State has designated 

for implementation up on transitional period and the acquisition of implementation 

capacity through the provision of technical assistance and support for capacity 

building.” 

The RECs formed in Africa, generally have achieved relative success in eliminating, or at least 

substantially reducing intra-regional trade tariffs and in certain cases adopted CETs and 

                                                           

388Ibid.  
389 Generally, see Agreement on Trade Facilitation articles 1-12.  
390 Generally see, www.wto.org/english/news_e/news_e/news17_e/serv_14mar17_e.htm. Accessed on: 26 March 2017.  
391 The importance of the TFA is grounded mainly on arguments about cost, and to some extent the conduct of international 

best practice, that together translate to affect the cost of goods at points of consumption. COMESA (2014), Inclusive and 

Sustainable Industrialization, COMESA Annual Report 2014, P 48. 
392 This determination should be conducted on the basis of a ‘negative list’, where a member has to specifically identify and 

notify to the WTO its category B and C commitments. Any commitments not notified would be deemed to fall under 

Category A. For Category C commitments, each country concerned would need to seek from donor agencies the required 

technical assistance and/or capacity building needs it would require. Ibid, P 48.  

http://www.wto.org/english/news_e/news_e/news17_e/serv_14mar17_e.htm
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customs unions (the notable cases are: EAC, SACU and WAEMU). However, cross-border 

administrative, pecuniary and time costs are rendering the achievements in tariff reduction or 

elimination of NTBs ineffective, further are ‘major determinants of the high costs and low 

levels of trade in Africa’.393 The trade facilitation gaps that impede intra-African trade include 

poor transport infrastructure and linkages, additionally lack of harmony still exist in different 

legal regimes like RoO.394 

The origin of contemporary trade facilitation efforts at the SADC-wide level can be traced 

back to the introduction of the SADC Protocol on Trade in 1996, which included a focus on 

streamlining, simplifying, harmonizing and modernizing customs procedures (Annex II) and 

on trade facilitation and transit (Annex IV). Raft of regional trade facilitation measures 

preceded these two protocols, related to customs procedures and border management: include 

the development of Coordinated Border Management (CBM) guidelines and systems; 

automation and harmonization of customs; customs reform and modernization (CRM) 

programs. Regarding Transit and logistics adopted regional transit management system; 

Regional Infrastructure Development Master Plan (RIDMP) of 2012. 

In terms of trade facilitation and harmonization, with a view to reduce the cost and time of 

clearing goods at borders it adopted ‘Simplified Trade Regime’, which include, inter alia, 

‘Simplified Certificate of Origin, Simplified Customs Document and the list of products which 

qualify under the program’.395 In order to further harmonize information systems, documents 

and procedures, computerize customs and trade statistics, ‘Customs Document, Automated 

System of Customs and Data Management’ (ASYCUDA) were adopted by COMESA and 

EAC.396 Some RECs, such as SADC Accreditation Service (SADCAS) set up as a regional 

accreditation body and COMESA have moved further in establishing a Regional Procurement 

                                                           

393 Joe Amoako-Tuffour et al. (2016), Trade Facilitation and Economic Transformation in Africa, paper prepared supporting 

Economic Transformation program for the 2016 African Transformation Forum in Kigali 14-15 March 2016, P 3.  
394 Intra-Africa trade challenges also include poor hard infrastructure (transport and communication) and poor soft 

infrastructure (institutions and regulations). See Ibid. The trade and transport initiatives of Africa’s RECs remain a work in 

progress. Fliss Liwaaddine (2013), P 36. 
395“The list of eligible products include tea and coffee; maize, wheat and sorghum; cotton; sisal; fish and fish products; raw 

milk; livestock and related products; fruits; nuts; oils; seeds; poultry and poultry products; vegetables; root crops; and sugar 

cane.” The Herald, Harare, ‘COMESA Finalizes New Trade Regime’, Trade Law Centre for Southern Africa (29 July 2010), 

available at www.tralac.org/cgi-bin/giga.cgi?cmd=causedirnewsitem&causeid=1694&newsid=90513&catid=1026.   
396 Available at: http://programmes.comesa.int:80/index.php?option=comcontent&view=article&id=55&Itemid=63&lang=en.    

http://www.tralac.org/cgi-bin/giga.cgi?cmd=causedirnewsitem&causeid=1694&newsid=90513&catid=1026
http://programmes.comesa.int/index.php?option=comcontent&view=article&id=55&Itemid=63&lang=en
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market and Program to Harmonize SPS measures for a functional free tradearea and has made 

progress under three broad areas.397 

The major program of trade facilitation that majority of the RECs are either implementing or 

planning to do is the creation of One Stop Boarder Posts (OSBPs). It is used to minimize 

delays at cross border points on major transport corridors in the region, often because of poor 

facilities, manual processes, lengthy and non-integrated procedures and poor traffic flow. The 

initiative of OSBPs is one of the main tools for trade facilitation, now widely adopted in 

various RECs namely, COMESA, EAC, SADC, ECOWAS and ECCAS.398 

Trade Remedies: SCM, ADM, Safeguard 

At their early stage of development, the currently developed countries have been active users 

of trade remedies because the history of industrialization makes it abundantly clear that 

essentially it took place through protection quintessentially ‘high tariff walls and state 

interventionism’, in all parts of the world.399 Scrutiny of early statistics of the GATT shows 

that up until the 1980s, developing countries were virtually absent in the trade remedies area, 

however, in recent years developing countries began to use it and at the same time used 

against them increasingly.400 The fact that developing countries were not ardent users of trade 

remedies resulted in: 

Under the pressures of tariffs dismantling the world has been experiencing since the 

1940s and foreign unfair trade practices such as dumping and subsidies is even more at 

                                                           

397 “COMESA, EAC and SADC concluded the draft Annex on SPS, as an integral part of the Agreement to establish the 

Tripartite FTA, which seeks to support implementation of SPS policy and regulatory reforms to comply WTO SPS 

Agreement. However, barriers persist in the region because of variations in implementation as required.” Fliss Liwaaddine 

(2013), P 37-38.  
398 With respect to the Trade Facilitation, ECOWAS and ECCAS have not been very active in the conversation. However, the 

region has been engaged in its own trade facilitation project to reduce the transaction costs associated with intra ECOWAS 

trade. The sentiments reflect the generally ineffective implementation of ECOWAS protocols and conventions, which remains 

a recurrent challenge in the region. Notable issues in this regard include lack of implementation of the ETLS and the Protocol 

on the Free Movement of Goods and Persons and the Rights of Resident and Establishment. Joe Amoako-Tuffour et al. 

(2016), P 15-6.  
399Supra note 189, Ousseni Illy (2016), P 12. Citing: Erik S Reinert. (2007), How Rich Countries Got Rich - And Why Poor 

Countries Stay Poor, (London: Constable); Citing, Ha-Joon Chang (2002), Kicking Away the Ladder: Development Strategy 

in Historical Perspective, (London: Anthem). 
400 “Prior to the 1980s, developed countries where the primary users of AD measures, but since the 1990s these countries have 

been overtaken by developing countries.In trade remedies use to the point that today developing countries represent 

collectively more than 60% of global trade remedy actions, with India and Brazil among the leading users. On the target side, 

developing countries also are becoming the principal targets of trade remedy measures by both developed and developing 

countries, China has become the single biggest target of antidumping actions in the world.” Supra note 189, Ousseni Illy 

(2016), P 3. Citing: WTO (2010), World Trade Report 2009, WTO Document: WT/COMTD/W/143/Rev.5, 28 October 2010, 

P 26. 



85 
 

 
 

stake here that manufacturing. It accounts for up to 20 per cent of Gross Domestic 

Product (GDP) in many countries and provide thousands of jobs in the 1970s and 

1980s represent barely 6% in most countries. In addition, the situation keeps on 

worsening; hence, the urgent need to devise strategies to defend local remaining 

manufactures and promote new ones.401 

Promisingly, there are some sort of inclination that African countries are reconsidering the 

relevance of the issue, called for more flexibility in the area of trade remedies, and for 

technical assistance on the WTO, that trade remedy frameworks can be established at the 

continent level.402 Moreover, in the period (1995-2011), African countries reported some 283 

AD investigations to the WTO, of which 181 ended up in applied AD measures, which 

represents 7.21% of global AD investigations and 7.11% of global AD measures 

respectively.403 However, South Africa a country with ‘advanced and diversified economy on 

the continent’ is responsible for the substantial amount of AD and Countervailing actions by 

African countries, in same period reported to WTO.404 Regarding safeguard, twelve safeguard 

actions launched in Africa from 1995 to 2010, out of which seven ended up with safeguard 

measures being imposed.405 In general, though the main targets of African countervailing 

actions have been India and the EU, China is the single biggest target of African countries’ 

AD actions.   

Among the eight RECs in Africa recognized by AU as a constitutive elements, mandated to 

realize the continental integration agenda based on Abuja Treaty to form AEC, only three of 

them has adopted detailed Trade Remedies legal regime. Much of the rules in these RECs are 

primarily borrowed from the WTO, with modifications in certain of respects. To begin with, 

COMESA adopted Regulations on Trade Remedy Measures, in 2001 at the 12th meeting of 

the COMESA Council of Ministers, to ‘ensure there uniformity among its Members in the 

                                                           

401Ibid, P 3. 
402WTO (2008), Special and Differential Treatment and Technical Assistance in Trade Remedies, WTO document 

TN/RL/GEN/154.  
403 “Weighted on Africa’s global trade share (i.e. 3%), one might think that these shares are high.” Supra note 189, Ousseni 

Illy (2016), P 4. 
404 “While accounted for 75% of around 20 AD initiations under the period and more than 70% of the applied measures; and 

for 13 out of the total 17 investigations of countervailing measures. Egypt accounted for almost 25% of the investigations and 

30% of the applied measures; and the remaining 4 of countervailing investigations. Again, South Africa, the most 

industrialized country on the continent, has been the main target. It bore 59 of the 82 AD investigations initiated against 

African countries during 1995-2011, and 39 of the 50 AD duties imposed. A limited number of countervailing actions (seven) 

were also launched against African exports, South Africa being the principal target, 6 out of 7, as one might expect.” Ibid, P 

15. 
405Morocco has been responsible for five actions, while only two of investigations had called for actual safeguards; followed 

by Egypt (four), all ended up with safeguard measures, Tunisia (two) and South Africa (one) that while two investigations by 

Tunisia ended up without any measure, South Africa’s safeguard measure was implemented. Ibid,P 17.  
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conduct of trade remedy investigations’.406 The COMESA’s Trade Remedies Regulation is 

nearly verbatim copy of the WTO Agreements on Safeguards, Anti-dumping, and Subsidies 

and Countervailing Measures.407 

The three trade remedies are also available under the EAC Customs Union Protocol and are 

then further illuminated in detail by Annexes to the Protocol.408 In the same fashion, SADC’s 

trade remedies include safeguards, anti-dumping measures and countervailing measures, 

SADC protocol provide for right to take trade remedy measures with direct reference to 

relevant WTO Agreements.409 Despite lack of recognition by AU in the regional Integration 

program SACU and West African Economic and Monetary Union (WAEMU),410 have strong 

trade remedies measure.    

South African trade remedies mechanism works through a quasi-judicial process, 

involving government agencies, private sector and the judiciary. The agency responsible 

for the conduction of the investigations is the International Trade Administration 

Commission (ITAC) of South Africa which, since 2002, has been charged by SACU 

members to act as regional trade remedy investigating authority for the longstanding 

customs union while awaiting a regional body to be set up.411 

At national level, only five African countries have comprehensive national legislations 

covering anti-dumping, countervailing and safeguard measures, though several other African 

countries are in the process of setting up ones.412 However, only two countries viz. South 

Africa and Egypt have fully fledged institutional bodies in charge of managing the cases, 

whereas Morocco and Tunisia, the two other active trade remedies user African countries, 

mandated their trade ministries as implementing bodies.413 

                                                           

406COMESA safeguards for Kenyan sugar (in 2000) and wheat industries, to be ended by 2012 for the former. First granted in 

2001, safeguards for Kenyan wheat have been extended in 2003, 2004, 2005, 2006 and 2007.Supra note 199, James T. Gathii 

(2011), P 296. 
407Ibid, P 298. 
408Protocol on the Establishment of the East African Customs Union: Art. 24(1); Annex IV: The East African Community 

Customs Union (Anti-Dumping Measures) Regulations; Annex V: East African Community Customs Union (SCM) 

Regulations and Annex VI: East African Community Customs Union (Safeguard Measures) Regulations. 
409 SADC Protocol on Trade, Art. 18: Anti-Dumping Measures; Art. 19: Subsidies and Countervailing Measures; Art. 20: 

Safeguard measures.  
410 WAEMU, has anti-dumping regulation has existed since 2003. Regulation No. 9/2003/CM/UEMOA of 23 May 2003. 

Available at: www.uemoa.int.  
411Thus, ITAC has also had jurisdiction on the other South African Customs Union (SACU) countries (Botswana, Lesotho, 

Namibia and Swaziland). Indeed, ITAC has been charged by SACU members to act as regional trade remedy investigating 

authority for the longstanding customs union while awaiting a regional body to be set up. Ousseni Illy (2016), P 13. 
412 Egypt, Ghana, Morocco, Tunisia, South Africa. Ibid, P 9.  
413Ibid  

http://www.uemoa.int/
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There are various reason raised for the minimal use of trade remedies as industrial policy in 

Africa among others may include, the availability of substitute instruments like tariff increases 

within WTO-bound tariff limits and import prohibitions. Despite the fact that, applied tariffs 

have been reduced radically across the world since GATT 1947, “binding overhangs” (i.e. the 

difference between the bound and applied tariffs) remain high in developing countries.414 The 

link between low levels of tariff bindings with a high level of discretionary use of tariffs, to 

preserve high bound tariffs as a substitute instrument has even been made publicly within the 

WTO by many developing countries, including African countries, because they lack the 

required institutional and technical capacity to use trade remedies.415 Moreover, political 

economy factors play in the restraint by African countries to use trade remedies, they are aid-

dependent countries and this may influence their decision to resort to trade remedy actions 

against their trading partners, particularly if they are their main aid donors or source of 

investment.416 The case in point could be China that has become a major aid provider and 

source of investment for many African countries, yet despite signs that its cheap exports only 

few countries are reacting to it, using trade remedies.  

Competition Policy 

Some scholars suggest that adoption of competition law might also permit the elimination of 

certain trade remedies because for instance it most probably render anti-dumping redundant.417 

In order to ensure fair competition and transparency among economic operators in the region, 

COMESA has adopted a regional competition policy – namely the COMESA Competition 

Regulations, which establish the COMESA Competition Commission responsible for 

promoting fair competition and penalizing uncompetitive practices in the region.418 The 

commission is responsible to:  

                                                           

414In particular, between 75 and 80% of the majority of African countries’ tariff lines are unbound, which means that most of 

their tariffs could be raised, at any time, by up to any conceivable rate without any violation of WTO rules. Generally see, 

WTO (2010), World Trade Report 2009, p. xix. 
415Supra note 189, Ousseni Illy (2016), P 14. Citing:  WTO official document, WT/COMTD/W/143/Rev.5, 28 Oct. 2010, p. 9. 
416 R. Sandrey and H. Edinger (2011), China’s Manufacturing and Industrialization in Africa, African Development Bank 

(AfDB), Working Paper No. 128.  
417 Gerhard Erasmus (2015), Trade Remedies as Part of Continental Free Trade Area, Stellenbosch: tralac, P 21. Citing: 

Thomas J. Parusa (2014), trade Remedy Provisions, in Jean-Peirre Chauffour and Jean-Christophe Maur (Eds.), Preferential 

Trade Agreement Policies for Development: A Handbook, World Bank, P 191.  
418 Fliss Liwaaddine (2013), Status of Integration in Africa-IV, Annual Publication Report of the African Union Commission, 

P 34.  
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….. Monitor and investigate anti-competitive practices and mediate disputes between 

Member States concerning anticompetitive conduct; review regional competition policy 

so as to advise and make representations to the Council with a view to improving on the 

effectiveness of the Regulations. To help and co-operate with member states promote 

national competition laws and institutions, with the objective of the harmonization of 

those national laws with the regional Regulations; provide support to Member States in 

promoting and protecting consumer welfare; responsible for developing and 

disseminating information about competition policy and consumer protection policy.419 

The EAC already has in place the EAC Competition Policy and Law currently being 

implemented by the Partner States with an aim to deter any practice that adversely affects free 

trade within the Community.420 SADC has signed a Declaration on Regional Cooperation in 

Competition and Consumer Policies in 2009, setting out a cooperation framework on 

competition policy for the SADC FTA, with the objective to facilitate establishment of 

competition policies and laws in its member States.421 Whereas ECOWAS is working on 

establishing its Regional Competition Authority and ECCAS is planning to undertake a study 

on competition policy and the intellectual property right, while the rest of the RECs don‘t have 

in their planning the creation of competition organ.422 

Trade in Services 

African countries are already seeing successes in exporting services to neighboring countries 

and overseas, with a 47% average contribution to GDP between 2003-12, focusing mainly on 

travel and transport.423 In 2014, Africa imported $183 billion in services and exported $106 

billion. This $77 billion imported-services deficit represents business that could be captured 

by African firms if barriers to intra-African trade in services were lowered.424 However, 

African countries’ policies does not seem favorable particularly on trade in services compared 

with policies in the rest of the world.425 

All eight regional economic communities recognized by the African Union, consider the free 

movement of goods and services to be a priority area for integrating their member countries. 

                                                           

419COMESA Competition Regulation. Available on: www.comesacompetition.org.  
420 Fliss Liwaaddine (2013), P 35.  
421 Ibid. A number of countries in the region have subsequently introduced competition policies and laws, with South Africa at 

an advanced stage of competition practice.  
422 Ibid. See also, Paul Kalenga (2016), Critical Issues in the Negotiations of the Continental Free Trade Area, tralac working 

paper S16WP05/2016, Stellenbosch: tralac, P 21.  
423 ECA-OECD (2015), P 13.  
424 AfDB, OECD, UNDP (2016), Trade Policies and Regional Integration in Africa, in African Economic Outlook, P 78. 
425 Most African countries with data rank in the top (more restrictive) half of the World Bank’s 104-country Services Trade 

Restrictions Index. AfDB, OECD, UNDP (2016), P 24.  

http://www.comesacompetition.org/
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Trade is also included in the African Union Minimum Integration Program (2009) and Agenda 

2063 (2015), with free movement of goods and services and greater intra-African trade among 

the objectives.426 Thus, Action Plan for Boosting Intra-African Trade being cognizant of 

regional capacity in many services sectors, suggested the primary focus to be largely on 

developing sound domestic regulations as a prerequisite for regional and continental services 

liberalization.427  

The EAC is implementing its services agenda within its Common Market Protocol which 

provides for free movement of services and labor. It is showing noticeable progress, 

particularly towards implementation of commitments made in seven priority sectors, and 

further negotiations on the remaining sectors are expected to be resumed.428 At the RECs 

level, while COMESA regulations on trade in services providing for progressive liberalization 

were adopted in 2009; the SADC negotiation guideline for the first round negotiation of trade 

in services was approved on 2011 and negotiations commenced on 2012. These negotiations, 

designed after GATS approach, have been slow and are still ongoing.429 

Implementation Monitoring and Transparency 

Even though the overall agenda of RECs comprises several components, economic integration 

and trade are the two most important components, which are designed to serve as a stepping 

block to the deeper and wide-ranging continental integration contemplated in Agenda 2063 

and other instruments like NEPAD. As a crucial way forward in regional integration 

processes, African RECs strive to create trading blocs, FTA, customs unions and even 

common markets and monetary (and political) unions. Ideally, planning and monitoring are 

thus interlinked that while monitoring provides information on achievements and/or 

drawbacks against planned and agreed targets and/or indicators.430 However, African RECs 

still have to overwhelm major challenges inhibiting effective economic integration and, 

                                                           

426 Supra note 299, IPC (2011), P 12. 
427 Paul Kalenga (2016), P 11.  
428 Ibid  
429 Ibid.  
430Information from monitoring and evaluation on implementation, outcomes and impact is vital to gain insight into the 

progress made in implementing the REC and the status and depth of the regional economic integration realized. Markéta 

Zelenka (2016), Monitoring Regional Economic Integration in Practice: Monitoring approaches applied in Regional 

Economic Communities (RECs), (Ed.) Sector Project Development-oriented Trade Policy, Trade and Investment Promotion, 

Pub. GiZ, P 12.  
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coupled with broad and shallow integration design in RECs, the gap between the commitments 

and their implementation is the main challenge.431 

Theoretically speaking, there are two types of monitoring: 

The first one largely concentrates on measuring compliance, either de jure transposition 

and domestication of obligations from protocols or the integration agenda/compliance 

with planned outputs and activities (relating to performance/execution rates and outputs) 

as part of the integration agenda. The second type is ‘Outcome monitoring’, is not 

widespread amongst REC systems analyzed and if at all, only covered through selected 

indicators, measuring, e.g. intra-regional trade volumes. The EAC EAMS, however, 

includes comprehensive outcome indicators as part of the Common Market Protocol 

Module.432 

In general, developments around monitoring systems in African RECs reveals that its 

importance is being increasingly acknowledged, thus, a number of RECs have already 

established or improved their systems (EAC, and SADC) and some have planned further 

improvements to their systems ( like ECOWAS).433 Monitoring of the agreements 

implementation is in many cases connected with the regional economic integration plans and 

related work programs (the case in COMESA, EAC and ECOWAS).434 However, SADC 

monitors the Finance and Investment Protocol and the Trade Protocol separately, whereas 

EAC (EAMS) includes both the regional development strategy and the common market 

protocol.435 

The instruments of monitoring applied in the RECs vary, sometimes syndicate a mix of 

instruments. For instance, EAC, COMESA and SADC manage monitoring via integrated web-

based databases (MISs), however, the application of MIS in COMESA is not yet fully 

established. Moreover, Compliance-oriented scorecards are applied in EAC.436 More broadly, 

                                                           

431The analysis departs from the assumptionthat regular and structured monitoring and evaluation (at both compliance and 

outcome level) has the potential to advance the depth of regional economic integration. The focus of monitoring throughout 

the systems researched is mainly set on de jure compliance with obligations from protocols and/or implementation of regional 

strategic (development) plans and related work programs. Supra note 299, IPC (2011), P 12; Markéta Zelenka (2016), P 5.  
432 Ibid P 63. 
433 Ibid, P 65. 
434In general, development partners have supported the establishment of Monitoring and Evaluation systems in the RECs 

researched for this paper. Ibid  
435 Ibid  
436 “While the scorecard assesses whether member states have complied with their (legal) obligations and/or planned 

measures, in the vast majority of cases it does not include quality aspects, i.e. how well these are actually implemented and 

whether they are enforced. The scorecards are, however, mainly included as example of advanced system of a REC with 

deeper regional economic integration.” Ibid P 63. Generally, outcome monitoring is reflected in indicators of the MIS, only in 

EAC-EAMS. 
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the Tripartite Agreement [between EAC, COMESA and SADC], established  the Tripartite 

Non-Tariff Barriers Reporting, Monitoring and Elimination Mechanism, which at the latest 

count have resolved 406 out of a total of 492 registered complaints about non-tariff barriers.437 

All over the RECs monitoring and evaluation is largely ‘managed, processed and analyzed’ by 

the respective REC Secretariat or Commission and in most cases by monitoring and evaluation 

unit/focal points.438 Overwhelmingly, in the majority of the RECs, the tasks they have to 

perform is not equipped with the required human and financial resources, so that monitoring 

focal points are often designated beside their other main jobs and tasks.439 

In general, reports are produced regularly for the decision-making bodies virtually within all 

discussed RECs, based on the information obtained from the instruments applied. However, 

control over monitoring information is a big challenge that evaluation has emerged as the 

weakest link in the analysis.440 Monitoring information could have established transparency 

and a broader knowledge base for steering and management within a REC and across member 

states, by providing insight into areas with exceptionally fast or very slow progress, informs 

on achievements and/or challenges.441 

Nonetheless, a challenge for monitoring in RECs seems to arise from the dependency 

on good quality of data from national level is inherent to RECs and can, realistically, 

not be eliminated through the creation of monitoring structures at regional level 

responsible to gather national data.442 

4.3.3. Towards African Economic Community: CFTA and Tripartite Free Trade 

Agreement  

Intra-African trade remained low consistently for long period, averaging about 10-15% in the 

last two decades compared to other regions: intra-European trade 72%, intra-Asian trade 52%, 

                                                           

437Sixteen out of nineteen COMESA countries use the [Automated System of Customs Data Management] electronic customs 

system. Supra note 324, UNECA, AU and AfDB Group (2016), P 20.  
438Focal Points at national level and sector-related committees further assist the gathering of monitoring information at 

member state level. Markéta Zelenka (2016), P 63. 
439 Ibid  
440The vast majority of the monitoring systems does not define the regularity and less define the scope and specific 

objective(s) of evaluation in relation to integration program. Only SADC has established a dual verification process of 

information submitted by member states as part of the FIP monitoring. 
441With this, it enables implementers and decision-makers to establish and reward successes as well as to undertake the 

necessary corrective measures. The information can similarly foster participation and support amongst important stakeholders, 

e.g. the private sector and civil society. Markéta Zelenka (2016), P 13.   
442 Ibid  
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intra-North American trade 48 %, intra-South and Central American trade 26 %.443 It is 

attributed to various factors, beyond legal issues, ranging from domestic structural problems, 

infrastructure underdevelopment, both national and inter-state.444 The article on “The 

Economist” in 2016 reported, “The average transportation costs in Africa are twice the world 

average and are thought to harm trade on the continent than tariffs and other barriers.”445 

The strive towards establishment of AEC was first concretized by the 1980 Lagos plan of 

Action, on the backdrop of previous declarations446 though the legal framework, which mainly 

provides for the roadmap and timetable to achieve a single economic community at 

continental level was set in the Abuja Treaty in 1991, four years before WTO, and become 

effective on 1994. Its principal objective constitutes “Mobilize and co-ordinate collective 

efforts and resources of the ‘OAU’ Member States for the attainment of the economic and 

social integration through harmonization and rationalization of the activities of the various 

African Inter-governmental Organizations at all levels.”447 (Emphasis mine) 

The Abuja Treaty, as mentioned above, contemplated the establishment of AEC through six 

stages of sub-regional integration.448 At the liminal stage, it stressed on strengthening the 

existing RECs and promoting the establishment of new communities, where none exist. 

Besides, in order to reinvigorate metamorphosis of AEC, it specifically provides that in the 

first three stages to focus on ‘the co-ordination, harmonization and progressive integration of 

the activities of REC’ towards regional integration by establishing CU on 2017.449 Thereby 

                                                           

443ECA (2013), Report on International and Intra-African Trade, 8th Session of the Committee on Trade, Regional 

Cooperation and Integration, Addis Ababa: Ethiopia 6-8 February 2013, P 6. Citing: World Trade Organization (2011), World 

Trade Report 2011: The WTO and Preferential Trade Agreements: From Co-existence to Coherence,WTO Geneva: 

Switzerland.  
444 Intra-Africa trade challenges also include poor hard infrastructure (transport and communication) and poor soft 

infrastructure (institutions and regulations). Joe Amoako-Tuffour et al. (2016), P 3.  
445 The report was mainly in focus of TFTA negotiation held in Sharm-el Sheikh, Egypt. The economist 2016, article titled: 

“Trade within Africa: Tear down These Walls. Africa’s internal Trade deal appears good paper. A pity that they are rarely 

followed”, 27th of Feb. 2016. Available at: http://www.economist.com/news/21693562-africa’s-internal-trade-deal-appears-

good-paper- pity-that-they-are-rarely. Accessed on: Dec. 27, 2016.  
446 “Having regard to our decision taken in Libreville in July 1977 endorsing the Kinshasa Declaration adopted by our Council 

of Ministers in December 1976 concerning the establishment of an African Economic Community…..” See preamble of   

Treaty Establishing the AEC, 3 June 1991, Available at: 

www.africaunion.org/root/au/documents/treaties/text/aec_treaty_1991.pdf Accessed on Feb. 2017.   
447 James T. Gathii (2011), P 362. Citing: Assembly of Heads of State and Government of the OAU, 27th Ordinary Session in 

Abuja, Federal Republic of Nigeria, Resolution on the African Economic Community, June 1991, AHG Res. 205 (XXVII),  

www.africa-union.org/root/au/documents/decisions/hog/1HoGAssembly1991.pdf. Para. 4.  
448Supra note 444, Abuja Treaty, art. 6.1.  
449Ibid, art. 6.2 (c).  

http://www.africaunion.org/root/au/documents/treaties/text/aec_treaty_1991.pdf%20Accessed%20on%20Feb.%202017
http://www.africa-union.org/root/au/documents/decisions/hog/1HoGAssembly1991.pdf
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attain the vision of establishing the AEC in the remaining three stages on 2028, totally within 

thirty-four years via: 

“The harmonization of national policies, particularly in the fields of agriculture, 

industry, transport and communication, energy, natural resources, trade, money and 

finance, human resources education, culture and technology. Additionally, the 

adoption of a common trade policy with regard to third-party states; the 

establishment and maintenance of a common external tariff; the establishment of a 

common market; the gradual removal of obstacles among member states to the free 

movement of persons, goods, services and capital; and right of residence and 

establishment.”450 

According to, the Abuja Treaty timetable all RECs should establish REC-level FTAs/Customs 

Unions by the end of 2017.451The integration schedule at the RECs level for formation 

ofFTA/Customs Union by 2017, with the exception of AMU, IGAD and CEN-SAD, are 

conspicuously ahead in terms of the timeframes compared to that of the Abuja Treaty.452  

However, as of 2015 only three of the eight major RECs have free trade area in operation (viz. 

COMESA, ECOWAS and SADC) and one customs union (EAC).453 Regarding others, 

ECCAS has established FTA but implementation is virtually lagging; on intra-ECCAS trade 

member States yet reduced on average only 34 percent of tariff lines to zero.454 

However, virtually all RECs are behind the timetable in terms of setting comprehensive legal 

framework aimed at deeper integration, lack of rule harmonization. They are due to numerous 

challenges, inter alia, “lack of financial and human resources, overlapping membership, 

sluggish pace of tariff and non-tariff barriers elimination, inadequate infrastructure, non-

application of the shallow economic integration protocols, lack of political will, insufficient 

coordination between Pan-African institutions and so on.”455 

Regarding the role of RECs in the ultimate making up of EAC, it is only the East African 

Community Treaty, which clearly set its purpose as ‘a step towards’ the realization of AEC.456 

The ECOWAS Treaty undertook slightly varying commitment to ensure the policies and 

                                                           

450Ibid, Art. 4. 
451Ibid, 6.2 (c).  
452 Launched Customs Union: ECOWAS on 2015; COMESA on 2009; SADC 2010; ECCAS on 2010, however, it is only 

EAC which is able to attain customs union status by substantially implementing CET launched on 2005 via progressive 

liberalization.  
453 Although, the three RECs which attained FTA has adopted customs union protocol, only some members of them managed 

to achieve it (WAEMU in ECOWAS and SACU in SADC), but with overlapping membership.  
454 Thus, the region has the lowest share of intra-regional trade in terms of GDP compared to other RECs. 
455 ECA, AU and AfDB Group (2016), P 15. See also, The Minimum Integration Plan (2009), P 5.  
456 EAC Treaty, art. 130(2). See also,Supra note 257, Richard F. Oppong (2011), P 69.  
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programs of the community become ‘coordinated and harmonized’ with that of the AEC.457 

Nonetheless, no other treaty of the eight RECs provide for concrete details of its relation with 

AEC nor “address legal nature of its relation with the AEC: whether they are bound by 

decisions of the AEC; and whether AEC law will prevail over their law in cases of conflict.”458 

Recognizing, the proliferation of RECs, overlapping membership and the need to stop further 

proliferation of communities, AU adopted a protocol on how the RECs promote the Abuja 

treaty objectives.459 Moreover, it also serves as a framework for facilitating closer cooperation, 

policy harmonization, and horizontal integration RECs on the hand and vertically RECs with 

AEC objective on the other hand.460 

In order to, reinvigorate regional integration, facilitate intra-regional trade via coordination 

and harmonization of RECs towards AEC objective, the Tripartite Free Trade Area (TFTA) 

and the Continental Free Trade Area (CFTA) were designed. The TFTA involves the 19-

member states COMESA, the 5-country EAC and 15-member SADC, but it constitute 26 

countries due to overlapping membership and if successful, TFTA will be the largest free trade 

are in Africa.461In the area of trade, it focuses primarily on trade in goods and Tripartite 

Summit held in 2008 approved the establishment of FTA expeditiously, and mandated the 

concerned RECs to study for development of legal and institutional framework of FTA with 

focus on:  

i) harmonizing existing regional trade agreements; ii) facilitating the flow of goods 

between countries and along transport corridors; iii) improving links between members 

by developing cross-border infrastructure; and iv) allowing free movement of business 

persons.462 

The TFTA attracted attention for its role in resolving the rampant conundrums inhibiting the 

progress of its constituting RECs, inter alia, “overlapping membership conundrums and 

related duplication of efforts, conflicting duties and obligations, and spreading scarce human 

                                                           

457 ECOWAS Treaty, art. 78. See also:ibid 
458Supra note 257, Richard F. Oppong (2011), P 69.  
459Supra note 324, UNECA, AU and AfDB Group (2016), P 3. See also, Gerhard Erasmus (2015), How the CFTA could 

Advance the Framework of Abuja Treaty, tralac Trade Brief No. S15TB08/2015, Stellenbosch: tralac, P 6. 
460Ibid, P 3.  
461Accounting for over 58% of continental output, 48% of its countries and 57% of Africa’s population. The TFTA also 

accounts for 25% of intra-regional trade, where other blocs account for an average of 15%. Supra note 324, UNECA, AU and 

AfDB Group (2016), P 80.   
462Supra note 370, N. Meyer et al. (2010), P 10; Supra note 324, UNECA, AU and AfDB Group (2016), P 80.  
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and financial resources too thinly, resulting less than full participation and compliance.”463 

However, there is also challenges to it which includes differentiated levels of economic 

integration, the varied pace of implementation, inadequate infrastructure and capacity 

constraints at the RECs level.  

The negotiations of TFTA was classified into three phases and endorsed three pillars of 

integration [viz. market integration (include service); industrial development and infrastructure 

development].  The first phase of negotiation was began in 2011 - focusing on trade in goods – 

and agreement was reached on the Draft TFTA on the summit held in Bujumbura, Burundi in 

2011.464 Sixteen out of the 26 countries signed the agreement, in 2014, however, no 

ratification as of June 2016.465 

Pending the TFTA negotiation, in 2012 AU Summit of Heads of State and Government 

focused on the theme of ‘Boosting Intra-African Trade’, emphasized that fast tracking a CFTA 

is a necessary but not a sufficient condition to address weak intra- Africa trade 

performance.466The formation of CFTA has been spurred by the adoption of negotiation 

guideline by AU on 2015 to attain continent wide free trade area for goods and service, in 

2017; to realize the regional integration plan contemplated in Abuja treaty.467 The 

establishment of CFTA predicated on furtherance of AEC, is founded on strengthening and 

harmonizing the eight RECs recognized by AU, but this overarching ambitious objective is 

marked by myopic scenario reflected in RECs, considered as the regional integration building 

blocks as a time and again reflected in different continental instruments.468 

                                                           

463Supra note 388, COMESA (2014), P 44. 
464 Negotiations were conducted over the last 34 months - a total of five (5) meetings of the Tripartite Committee of Senior 

Officials (TCSO), ten (10) meetings of the TTNF and some eighteen (18) meetings of the Technical Working Groups (TWGs) 

established by the TTNF to help it clarify specific technical negotiating issues. ECA (2010), Assessing Regional Integration in 

Africa IV: Enhancing Intra-African Trade, P 11.   
465 “Implementation might be prolonged because negotiation on technical issues are yet to be achieved. For the outstanding 

issues of phase-I related to market access and Rules of Origin, an interim arrangement the options were recommended: “to use 

agreed common rules and value addition rule of 35% ex-works cost as interim ROO of the TFTA.” Available at: 

english.ahram.org.eg/news-content/P/4/223208/opinion/implementing-africas-largest-free-trade-agreement.aspx.  

Sherif Fahmy, Implementing Africa’s Largest Free Trade Agreement, pub. On “ahramonline” on 27th of June/2016. Accessed 

on 11 Feb. 2017.  
466An ‘Issues Paper’ on boosting intra-African trade was prepared by UNECA and AU for the Summit which outlined key 

issues and recommended actions on the way forward in boosting intra-African trade. Supra note 440, ECA (2013), P 7.  
467 Supra note 270, Fundira (2016), P 35.  
468 Generally see, Lagos Action plan 1980, Abuja Treaty 1991, NEPAD 2001, Minimum Integration Plan (2009), Agenda 

2063 coupled with first 10 years Action Plan and more recently CFTA negotiation action plan. Notwithstanding the 

challenges related to the creation of the CFTA, such as the overlapping memberships to RECs, less harmony between the laws 
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The major challenges which rendered RECs appear stumbling blocks than building blocks in 

the regional integration objective continues to be a test for CFTA realization, mainly lack of 

political will from national governments, difficulty to successfully solve the intricacies of  

balancing liberalization with the need of flexibility, as the continent is home to large number 

of global LDCs.469 

In order to break the vicious circle of poverty in the continent by boosting the untapped 

lucrative intra- regional trade various sectoral mechanisms are devised. Among the sectoral 

mechanisms at continental level includes. Action plan on Boosting Intra-Africa Trade (BIAT), 

framework for fast tracking of CFTA, action plan for Accelerated Industrial Development of 

Africa (AIDA), Program for Infrastructure Development in Africa (PIDA), Minimum 

Integration Plan (MIP), coupled with NEPAD and Agenda 2063 sectoral programs are devised 

to facilitate new pathway for REC convergence.470 

4.4. EU-ACP Economic Partnership Agreement: Focus on EPAs Involving African 

Countries 

The foundation for EU-ACP Economic Partnership Agreement, in general and the EPAs 

involving African countries goes back to the unilateral preferential market access to products 

from ACP countries471 to EU (the then “EEC”) market in accordance with Lomé 

Convention.472 However, the one-sided preferential agreement, which does not impose 

obligation to liberalization on both side, was challenged in WTO, including before WTO 

Dispute Settlement Panel (‘Banana Case’). The EEC – Bananas panel report, “essentially 

made the point that one-way preferential arrangements are per se inconsistent with Art. XXIV 

                                                                                                                                                                                      

of RECs, the proposed African CFTA will represent a good opportunity for accelerating the achievement of the continental 

vision of an AEC. 
469 Compensatory mechanism for adjustment effect on less economically fortunate countries; trade complementarity, as most 

produce of Africa countries are dominated by similar products due to limited level of intra-REC and intra- nation 

infrastructural development are among important issues of concern which are posing serious challenges to the regional 

integration. Supra note 270, Fundira (2016), P 47. 
470 Ibid  
471ACPcountries facts and figures: 78 countries of which 41 LDCs; More than 10 % of the world population; EU is the most 

important trading partner for ACP countries; Predominantly export of a few basic commodities, little diversification; Weak 

industrial base; Share in world exports and EU imports in 2006 amounts to 2.04% and 2.95% respectively. See, 

www.unido.org. UNIDO emerged to assist, based on the consensus that industrial competitiveness and regional integration 

are essential steps for the progressive integration of ACP countries in the global trading system, which can be achieved via 

enhancement of competitiveness by solving of supply-side constraints, upgrading quality infrastructure and development of 

export capacity. 
472 The trade chapters of the 2000 Cotonou agreement are subject to a waiver expiring at the end of 2007 and have to be 

replaced. Depending on the respective regional negotiation progress, EPAs are expected to be signed by the end of 2007.  

http://www.unido.org/
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GATT; obligations to liberalize must be assumed by all participants.473 Thus, on the 

concluding days of the Doha negotiations on 2001, WTO members signed a waiver extending 

the Cotonou Partnership Agreement (CPA) which allowed trade regime to be extended 

provided that it became WTO-compatible, i.e. a reciprocal FTA, upon conclusion of 

negotiations by 2007.474The preservation and extension of the market access concessions 

underlying the multilateral trading regime was the understanding behind the reciprocity claim. 

To preserve their access to the EU market after 2007, about 20 non-LDC African countries 

concluded interim agreements.475 This light version of the original EPAs has not put an end to 

the negotiations.476 Recently, Europe threatened to withdraw the special trade preferences by 

2014 to countries not showing commitment to proceed with their interim EPA and sign full 

EPA, in an apparently generous move, the European parliament's trade committee called on 

decision-makers to extend this deadline to 2016.477 The countries include from four African 

regions: Central Africa (CEMAC), South-East Africa (ESA), West Africa (ECOWAS), 

Southern Africa (SADC), and the Pacific.478 The agreements imply a trade liberalization to 

varying degree from country to country and some countries sign on individual capacity. For 

instance, EAC implies a market opening of 64 percent within 2 years, 80 percent within 15 

years and 82 percent within 25 years.479 The sub-regional interim agreement for Southern 

                                                           

473 “Para. 159 of the report reads: This lack of any obligation of the ACP countries to dismantle their trade barriers, and the 

acceptance of an obligation to remove trade barriers only on imports into the customs territory of the EEC, made the trade 

arrangements set out in the Convention substantially different from those of a free trade area, as defined in Article XXIV.8 

(b). The panel went on to conclude in para. 164 that the Lome Convention did not correspond to Art. XXIV GATT. The report 

was not adopted by WTO-DSB, although the view expressed seems sound, the legal value of the report is minimal.” Petros 

Constantinos Mavroidis(2004), P 265. Citing: WTO Panel Report, EEC – Import Regime for Bananas, WT/DS38/R, 11 Feb. 

1994, para. 159. 
474 Supra note 199, James T. Gathii (2011), P 391.  
475 However,  with the  exception  of  about  15  Caribbean  states  that  signed  a  regional economic  partnership agreements  

(EPAs),  negotiations  with  all  the  other  countries  have continued. 
476 Collins S. Nwali and Chukwuemeka J. Arene (2015), Effects Of Economic Partnership Agreements On Agricultural Trade 

Between Nigeria And The EU, 3 International Journal of Food and Agricultural Economics 2: 63, Special Issue, 2015, P 64. 

Citing: ECDPM (2012), European center for Development Policy Management. http://www.ecdpm.org.  
477 Ibid  
478 For Eastern and Southern Africa two sub-regional interim agreements were concluded with the East African Community 

(EAC) and Eastern and Southern Africa (ESA). Sebastian Vollmer et al. (2009) EU-ACP Economic Partnership Agreements: 

Empirical Evidence for Sub-Saharan Africa, World Development Report 2009 Background Paper, P 5. 
479 The extent of market opening differs among the members of the other agreement between 80 percent (Comoros) and 97 

percent (Seychelles). Collins S. Nwali and Chukwuemeka J. Arene (2015), Effects Of Economic Partnership Agreements On 

Agricultural Trade Between Nigeria And The EU, 3 International Journal of Food and Agricultural Economics 2: 63, Special 

Issue, 2015, P 64. 

http://www.ecdpm.org/


98 
 

 
 

Africa, exclude South Africa and signed individually.480 The remaining LDCs of Africa are 

granted market access under Everything but Arms.  

The opening of domestic market by some African states to EU products, while other partner 

states, with whom it form a customs union, keep protecting their market from the same source 

state, would render the customs union and further integration process totally ineffective. This 

scenario that seems to be unique to West Africa is the same in several other African regions. 

Thus, it has been argued that in the African interim EPAs, regional integration has in fact been 

undermined: 

In the case of Central and West Africa, adoption of bilateral EPAs with individual 

countries. In the case of SADC by tariff liberalization schedules that do not respect the 

obligation of SADC countries to maintain a common external tariff and by the different 

treatment for South Africa. In the case of ESA, by the separate schedules each of the 

countries has attached to the agreement; and in the case of EAC by adopting tariff 

elimination schedules inconsistently with the Customs Union Protocol, which requires 

the application of the three-band common external tariff to all imported products.481 

The EU-ACP EPAs in general and those Agreements involving African countries are built 

around four pillars as well articulated by (Gathii):482 

The first is partnership. EPAs outline [reciprocal] rights and obligations for both the EU and 

the ACP countries and their success is dependent upon compliance with the agreement by both 

sides. The second is regional integration initiatives in the ACP community, which are an 

essential step toward integration into the global economy.  

The third pillar is development, regarded as the central focus of EPAs. To do this, EPAs were 

to be designed to take into account the economic, social, and political limitations of the ACP 

countries, while ensuring their integration into the development policies of these countries.  

Lastly, EPAs were regarded as a springboard for the ACP countries to integration into the 

global economy through linkage to the World Trade Organization (WTO).483 

The issue of reciprocity as discussed above was not a matter of choice; it was further 

compounded by a legal debate about the requirements of GATT Art. XXIV.484 However, the 

major controversy emanated from a lacunae in WTO rules to interpret the GATT requirement, 

                                                           

480 In Central Africa, only a bilateral agreement with Cameroon is signed in 2009 and on 4 August 2014 the agreement entered 

into provisional application, providing for market opening of 80% within 15 years. In West Africa, bilateral agreements could 

be signed only with Côte d'Ivoire and Ghana. It implies market opening of 70 percent within 10 years for Côte d'Ivoire and 80 

percent within 15 years for both Côte d'Ivoire and Ghana. Collins S. Nwali and Chukwuemeka J. Arene (2015), P 64.  
481 Collins S. Nwali and Chukwuemeka J. Arene (2015), P 64.   
482 Thus, the forgoing analysis of EU-EPAs involving African countries are analyzed based on the framework of 

understanding adopted from Supra note 199, James T. Gathii (2011), P 391. 
483Ibid  
484 Art. XXIV of GATT 1994, allows for two or more states [customs territories] to eliminate duties and other restrictive 

regulations between them, but only if the elimination covers “substantially all trade” and is implemented over a “reasonable 

period of time.” 
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for RTAs exception from MFN, i.e. ‘substantially all trade’ and the ‘reasonable period of 

time’.485While EU claimed it mean 90 percent of trade and as not exceeding 15 years, 

respectively; however, proposed “asymmetrical liberalization,” for immediate removal of 

100percent of EU duties and the gradual removal of80 percent of ACP duties. Conversely, the 

African countries argued that EU “asymmetrical liberalization, for goods trade, was not legally 

founded and did not sufficiently address the need for special and differentiated treatment, thus, 

demanding larger exemptions (40 percent of trade) and longer implementation periods (25 

years).”486 

The third component pillar of EPA, development was vehemently contested that the 

development hypothesis of both side were irreconcilable. The EU point of view considered the 

reciprocal nature of EPA and the binding regulations on ‘Singapore issues’, such as 

competition, investment and government procurement policies shows the agreement is pro-

development.487 It is claimed that deadlock in the multilateral trade negotiations on ‘Singapore 

Issues’ has increased the significance of the EU’s bilateral trade relations with developing 

countries.488 Hence, no need of additional commitment as a compensatory mechanism to 

reinvigorate development in African countries, in particular. The African countries by 

contrast, emphasized that there has to be a mechanism to secure long-term financial resources 

for their implementation and put linking aid for trade to EPA as a precondition.489 

Moreover, the promotion of development in the regions via EPA was debated from the 

perspective of how to balance the need for development policy flexibility490 without 

compromising the legal effect of the EPA agreement and attain its objectives by ensuring full 

implementation. Primarily, there is an understanding about the policy lock-in effect of the 

agreement, as a result of binding regulations in the areas of trade, investment and other trade -

                                                           

485 Supra note 299, IPC (2011), P 10. Generally see, GATT art. XXIV.5.  
486 They wished to reach an agreement in the Doha Development Agenda (DDA) talks on reform of Article XXIV to include 

specific provisions for North-South Free Trade Agreements. Supra note 299, IPC (2011), P 10.  
487 The bargaining power of developing countries in the WTO is much stronger than in EPA negotiations with the EU. R. H. 

Wade (2003), What strategies are viable for developing countries today? World Trade Organization and the shrinking of 

‘‘development space, 10 Review of International Political Economy 4:621, P 553. 
488Ibid  
489 The major difference between ACP countries’ reading of the development component and that of the Commission is 

therefore material: while the latter would like to see a binding commitment to additional funding for the planned reforms, the 

former would like to keep additional funding voluntary but make the afore-mentioned reforms binding. 
490 Here I adopt a definition of policy space understood as ‘the flexibility under trade rules that provides nation states with 

adequate room to maneuver to deploy effective policies to spur economic development’. K. P. Gallagher (2008), 

Understanding developing country resistance to the Doha Round, 15 Review of International Political Economy 1, P 63. 
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related issues. On the one hand, there is an argument that the ‘lock-in’ effect of EPA for policy 

reforms will in turn enhance institutional effectiveness by reducing policy uncertainty 

(‘increased credibility’).491 On the other hand, EPA with RECs in Africa is designed to ‘lock 

in’ the neoliberal development model, which includes aspects of the regulatory framework 

beyond simply trade in goods.492 

The other critical issues of concern in the EU initialed EPAs which involve African countries 

includes EU’s demand from African countries for MFN treatment, prohibition of export taxes 

and the like clauses in EPAs with African countries, have implication and sometimes defy the 

regional integration, development and integration to global economy pillars of the EPA 

agreements.493Virtually, all EU EPAs involving African countries, provides a precondition to 

enter into any favorable trade agreements with other developing countries unless same 

treatment is extended for the EU.494 To highlight the role of the China factor for demanding 

such WTO-plus requirement, trade Commissioner of EU offered to limit the scope of the MFN 

requirement in preferential agreement with China only in the context of the SADC EPA.495 

The extensive interest of Chinese to use Africa to assemble intermediate goods might explains 

the intention of EU, however, it does not justify EU because they could have used Rules of 

Origin to limit such a scenario. 

In most African countries and in particular almost all the eighteen African countries that 

initialed interim EPA in  2007, export taxes are used to promote value added processing, 

                                                           

491 North-South RIAs can provide more credible lock-in mechanisms and improve policy credibility. R. H. Wade (2003), P 

553.  
492 The locking in effect is criticized for two main reasons. First, it is tightening the straightjacket that restricts the policy 

space available to ACP states. Second, it is complicating the process of regional integration in southern Africa by 

undermining the coherence of SADC and restricting the ability of these economies to diversify. R. H. Wade (2003), P 640. 

Citing: Stephen R Hurt (2012), The EU–SADC Economic Partnership Agreement Negotiations: ‘locking in’ the neoliberal 

development model in southern Africa? 33 Third World Quarterly 3:495, P 496. Available at:  

http://dx.doi.org/10.1080/01436597.2012.657486 
493Supra note 17, Allieu Badara Kabia et al. (2016), P 102. 
494 “With respect to the subject matter covered by this Chapter, the SADC EPA States, but not South Africa, shall accord to 

the EC Party any more favorable  treatment  applicable  as  a  result  of  the  SADC  EPA  States  or  any Signatory SADC 

EPA State becoming party to a free trade agreement with any major trading country after the signature of this Agreement”. 

Joint Text Initialed on 23 November 2007, SADC interim EPA, Art. 28.2. Similar  provision  is  found  in  the Centre Africa’s 

initialed EPA, Central Africa Initialed EPA, Council of the European Union, document 2008/0139 (AVC), (dated 17 July 

2008). Ivory Coast’s Initialed EPA Article 17.2; and Ghana’s initialed EPAs in Council of the European Union, Agreement 

establishing a stepping stone Economic Partnership Agreement between Ghana, on the one part, and the European 

Community and its Member States, Inter. File, 2008/0137 (AVC), on the other part, Article 17.2, (dated 15 July 2008). An 

exception to the application  of  the  MFN provision is when  such  African country/region  can  demonstrate  that  the  third  

country is offering substantially more favorable treatment than that offered by the EC party or that country’s share in global 

trade is less than 1% of world merchandise exports.” Infra note 610, Yenkong Ngangjoh-Hodu (2009), P…..  
495Ibid, P 316.  

http://dx.doi.org/10.1080/01436597.2012.657486
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because it gives “incentives for the development of domestic manufacturing or processing 

industries with higher value added”.496 Yenkong argues that, again the emergence of China as 

alternative market, via trade creation not diversion, for minerals and raw materials from Africa 

has created concern in the EU that led to insisting on the prohibition of the use of export taxes, 

though it is counterproductive to any development initiative and objectives of most African 

countries.497 

This surely is a bizarre situation with respect to the spirit of RTAs under the WTO. Moreover, 

it is in derogation of ‘Enabling Clause’ exception that provides that developing countries can 

enter into agreement for mutual reduction or elimination of tariff among themselves without 

the need to extend MFN treatment to countries outside the agreement.498  

 

 

 

 

 

 

 

 

 

                                                           

496 “Failure to ensure the continuous supply of raw materials may limit investment in value added processing agricultural 

industries. On the other hand, apart from being a tool to control inflation in the exporting country, export taxes are useful 

source of government revenue.” Roberta Pier martini, The Role of Export Taxes in the Field of Primary Commodities, WTO 

Secretariat Publication, (2004), P 12.  
497Infra note 610, Yenkong Ngangjoh-Hodu (2009), P 319. 
498  Article 2.1(c) of ‘Enabling Clause’.   
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CHAPTER FIVE 

INTERNATIONAL TRADE LAW DISTINCTIVE TO CHINA-AFRICA 

TRADE RELATIONS 

Introduction 

Bearing in mind that the multilateral trade law (WTO), discussed in previous chapter is 

invariably applicable to virtually all African countries and China. Most importantly, the 

multilateral trading regime has almost attained universal applicability having 164 member 

states. The discussion in this chapter focus on the international law uniquely relevant to trade 

relation between China and Africa. In general, there exists varying theoretical perceptions 

towards different sources of law, the main difference lies in the level of acceptance accorded 

to it and resulting significant elements of law i.e. its ‘binding effect’. Despite the scholarly 

controversy, over binding nature of ‘soft laws’, it makes up the major type of law particularly 

governing the Africa-China economic partnership in general, and trade relationship in 

particular.  

China-Africa partnership is coordinated through the Forum on China and Africa (FOCAC), 

through ministerial and head of state level forum, which rotates between China and an African 

host every three years, alongside more regular technical meetings on various specific issues. 

Except for Burkina Faso, Sao Tome and Principe, and Swaziland excluded by China’s 

insistence that all other African county participants adhere to the ‘One China Policy’. The 

Gambia was also excluded until the country has severed its diplomatic ties with Taipei since 

November 2013, and it has begun reengaging with China since 2016.499 

5.1. The Economics of China-Africa Trade 

5.1.1. The Nature and Patterns of China-Africa Trade 

Various attempts made by scholars, international and regional organizations to illuminate on 

factors that determine the nature and patterns of China-Africa trade engagement by employing 

                                                           

499For instance, Gambia resumed its diplomatic ties with China after severed its diplomatic relation with Taiwan in 2013, 

which began in 1995, recognizing there is only one China, became part of FOCAC in March 2016. Available at:  

http://www.focac.org/eng/zfgx/zzjw/t1349272.htm. Generally see: Supra note 77, on “One China Policy”. Lauren A. Johnston 

and Cheng Yuan(2014), China’s Africa trade and investment policies: review of a “Noodle Bowl”, Centre for Chinese 

Studies, Stellenbosch University (African East-Asian Affairs: The China Monitor) Issue No. 4, P 16.  

http://www.focac.org/eng/zfgx/zzjw/t1349272.htm
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traditional international trade theories.500 Most of the findings concluded that traditional trade 

theories are independently found to be inadequate to overwhelmingly explain the economic 

foundation that undergirds the unprecedentedly booming China-Africa trade, which is actually 

the case of global trade pattern. In accordance with, the agglomerated analysis of trade 

theories with factual realities, economic and political, as pointed out by (Joshua Eisenman), on 

the ground five causal factors that overwhelmingly were determining China–Africa trade:501 

China’s comparative advantage in labor and capital-intensive production; Africa’s 

abundant natural resource endowments; China’s rapid economic growth; China’s 

emphasis on infrastructure building at home and in Africa; and the emergence of 

economies of scale in China’s shipping and light manufacturing sectors (death of 

distance: which rendered one of gravity model principles less relevant). Moreover, 

China’s extensive trade with African democracies and autocracies alike, made it doubtful 

that African country’s regime type explains much about its trade with China.  

In general, China-Africa economic partnership is getting remarkable South-South cooperation, 

in which China has played a decisive role in various respects, marking a clear departure from 

traditional North-South dominance as a sole major economic partner. The exponential growth 

of bilateral trade flow between Africa and China is evidently one of the major reflections of 

this shift, despite the increasing reliance of African country’s export on commodity.502  

Moreover, the Chinese investment driven economic growth model served the most decisive 

spare wheel role at a time when traditional sources of demand for commodity exporting 

African countries faded, because the developed world has been stressed by financial crisis.503 

As a result, China emerged as a major trading partner for Africa and its importance as a 

destination for export of African goods has risen, while European countries import share from 

Africa’s exports has fallen steadily.504 China-Africa trade is highly concentrated around few 

                                                           

500 Generally see; Themba Munalula (2007), China’s special preferential tariff Africa, Statistics Unit: Regional Integration 

Support Program, Division of Trade, Customs and Monetary Affairs, Statistical Brief Issue No. 3; Jian-Ye Wang (2007), 

What Drives China’s Growing Role in Africa? Working Paper No. 07/211, International Monetary Fund, Aug. 2007, P 20; 

Peter Brookes and Ji Hye Shin, China’s Influence in Africa: Implications for the United States, Backgrounder #1916 (The 

Heritage Foundation, 22 February 2006), available at: http://www.heritage.org/research/asiaandthepacific/bg1916.cfm.; 

Stephanie Hanson (2008), China-Africa and Oil Backgrounder, Council on Foreign Relations, 6 June, available at:  

http://www.cfr.org/publication/9557/.   
501 Joshua Eisenman (2012), China–Africa Trade Patterns: causes and consequences, 21 Journal of Contemporary China 

77:793, P 793.     
502Carlos Casanova and Alicia García-Herrero (2016),Africa’s rising commodity export dependency on China, BBVA 

Research: Working Paper No. 16/09, P 1. 
503 China consumes 20 per cent of non-renewable resources, 40 per cent of base metals and 23 per cent of agricultural produce 

globally. Ibid, P 3.  
504 Statistical Yearbook, different years, NBS. Cited in: Mary-Francoise Renard (2011), China’s Trade and FDI in Africa, 

Series N° 126, African Development Bank, Tunis, Tunisia P 14.   

http://www.heritage.org/research/asiaandthepacific/bg1916.cfm
http://www.cfr.org/publication/9557/
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African countries, for instance in 2007 around 60% of Chinese exports goes to only six 

African countries: while over 70% of Chinese imports originate from four countries.505 The 

destination of exports from China to Africa was almost unchanged after six years (in 2013), 

both in terms of country composition and their share that around 81.5 percent goes to 13 out of 

54 African countries.506 Africa’s share in China’s total exports and imports remains less than 4 

percent, which is even smaller for manufactured goods; however, it appears that trade with 

China is somewhat more important for Africa and increasing exponentially from representing 

almost 10 percent in 2007507 to 20 percent in 2013 of Africa’s exports and imports trade 

flows.508 

The high concentration of Chinese import from few countries in part reflects prominence of 

natural resource and undiversified African exports to china. China’s agricultural imports have 

a modest share although they constitute the small part of imports from several Africa 

countries.509 Conversely, African imports from China are relatively somewhat more 

diversified, notwithstanding that machinery and transport equipment, and manufactured goods 

dominate African imports.510 The fact that machinery and transport equipment makes up 

substantial part of Africa’s import are linked to strong presence of Chinese firms in the 

infrastructure construction. This in turn partly emanates from Chinese model of infrastructure 

development in Africa that is characterized by resources-backed loans and Chinese tied-aid to 

                                                           

505 Major destinations of Chinese export includes: South Africa, Egypt, Nigeria, Algeria, Morocco and Benin. Whereas main 

source of Chinese import are: Angola, South Africa, Sudan and Republic of Congo. China’s import from African countries in 

2007 according to (COMTRADE UNCTAD 2008) report: South Africa (21%), Egypt (12%), Nigeria (10%), Algeria (7%), 

Morocco (6%) and Benin (5%), while over 70% of Chinese imports originate from four countries: Angola (34%), South 

Africa (20%), Sudan (11%), and Republic of Congo (8%). Supra note 500, Mary-Francoise Renard (2011), P 16.  
506 Supra note 499, Carlos Casanova and Alicia García-Herrero (2016), P 7. According to (UN COMTRADE, 2014) China’s 

export to Africa constitutes: “South Africa, 20.95%; Egypt, 11.75%; Nigeria, 10.18%; Algeria, 6.96%; Morocco, 5.76%; 

Benin, 5,14%; Sudan, 3.95%; Togo, 3.55; Angola, 3.25%; Ghana, 3.18%; Kenya, 2.58%; Libya, 2.21%; Liberia, 2.06%; 

Others, 18.48%.”  
507 Mary-Francoise Renard (2011), China’s Trade and FDI in Africa, African Development Bank Series No. 126: Tunisia, P 

14.   
508 However, this figure can be much higher for some countries (Angola 40%, Republic of Congo 41%, and Sierra Leone 

53%). Trade flows with China are an important vital source for Africa, especially if we consider that total bilateral trade with 

the world accounts for approximately 50% of Africa’s GDP. Supra note 499, Carlos Casanova and Alicia García-Herrero 

(2016), P 7. However, such agglomeration lacks nuance as  Kenya and South Africa, for instance are emerging as a regional 

manufacturing hub and ‘exports increasingly substantial quantities of manufactures to its neighbors does not fully fit in to the 

above description’, but the picture overwhelmingly holds true for major part of the continent. Phil Alves et al. (2009), Africa’s 

Challenges in International Trade and Regional Integration: What Role for Europe? SAIIA: EU-Africa Project, Occasional 

Paper No. 32, P 4. 
509 COMTRADE, UNCTAD 2008.  
510 Supra note 500, Mary-Francoise Renard (2011), China’s Trade and FDI in Africa, Series No. 126, African Development 

Bank: Tunisia, P 16. 
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creation of business opportunities for Chinese traders and investors.511 The concentration of 

Chinese import from resource reach African countries resulted in many African countries to 

have accrued trade deficits with China, while the region as a whole experienced ostensible 

trade surplus with China in 2013.512 

The dichotomous nature of China–Africa trade pattern reflects complementarity of China-

Africa demands.513 Priory, the fact that many African countries enjoy certain competitive 

advantage in what refers to commodity exports coupled with cheap imports from China, is 

commensurate with the purchasing power of African countries compared to imports from 

other regions, bolstered the complementarity.514 In this regard, the BBVA research index 

reveals that commodity dependence has increased overboard in Africa between 2005 and 

2015, highest degree of dependence is on mineral fuels.515 This is further reiterated by the fact 

that currently, ‘China accounts for 27% of sub-Saharan Africa’s global exports, with primary 

commodities representing about 83% of exports to China.’516 

In 2007, World Bank report concluded that: ‘Whether in terms of nationality, mode of entry, 

scale of investment, or geographic diversification, among other factors, one would expect to 

observe significant differences in the patterns of the exports and imports.517 In a similar vein, a 

report by ‘COMESA’ and ‘EAC’ on the effects of China’s tariff-free entry concluded that: 

“despite China’s preferential tariff scheme on 454 product lines, a small variety of products 

consistently made up the bulk of member countries’ tariff-free import value though member 

countries might have expected a comparative advantage in dozens of products.”518 This may 

                                                           

511Yun Sun (2015), The Sixth Forum On China-AfricaCooperation: New Agenda And NewApproach? Foresight Africa: Top 

Priorities forThe Continent In 2015, The Brookings Institution Africa Growth Initiative, P 11.  
512 “On a country-by-country basis the balance of trade between China and resource exporters tends to favor the African 

country, while China’s export dominate its commerce with non-resource exporting African trade partners.” Supra note 498, 

Joshua Eisenman (2012), P 805.  
513 Supra note 498, Joshua Eisenman (2012), P 806.  
514 Supra note 499, Carlos Casanova and Alicia García-Herrero (2016), P 8.  
515 Supra note 499, Carlos Casanova, Alicia García-Herrero (2016), P 1.  
516 African Economic Outlook (2016), Trade Policies and Regional Integration In Africa, P 80. Citing: Pigato, M. and W. 

Tang (2015), “China and Africa: Expanding economic ties in an evolving global context”, World Bank, Working PaperNo. 

95161. 
517 Supra note 498, Joshua Eisenman (2012), P 795. Citing Harry G. Broadman, Africa’s Silk Road: China and India’s New 

Economic Frontier (Washington, DC: The World Bank, 2007), p. 10. However, the report acknowledged that expected trade 

patterns had not emerged, it was particularly puzzled by the slow growth in labor-intensive exports from African countries to 

China.   
518 Themba Munalula (2007), ‘China’s special preferential tariff Africa’, Statistical Brief Issue No. 3, Statistics Unit, Regional 

Integration Support Program, Division of Trade, Customs and Monetary Affairs COMESA Secretariat. See also Jian-Ye 

Wang (2007), What Drives China’s Growing Role in Africa?, Working Paper No. 07/211 (IMF, August 2007), P20. “Strong 
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have something to do with preferential ‘Rules of Origin’, Chinese unfair competition acts like 

dumping, subsidy and so on. (For more on this see the next section on challenges of China-

Africa trade.)  

In long run, such complementarity might succumb Africa to producing and exporting primary 

commodity as opposed to industrialization. Thus, conflict of interest may arise from success of 

Chinese goods in African markets, which are often better quality and cheaper; so that while it 

has welfare enhancing effect for African consumers, parallel domestic industries (especially 

textile and clothing) suffer as a result.519 Meanwhile, China imports large quantities of raw 

materials it need for its domestic industries. Under such conditions, some African countries 

risk falling victim to the so-called ‘Dutch disease’ whereby the economy becomes dominated 

by a single export commodity enriching a small group of elites who control natural resources 

at the expense of the larger population.520 

The major implications of increasing dependency on commodity export for Africa according 

to the research are:  

1) Trade dependency on China may have played a role in reducing the potential for 

interregional trade; 2) African countries need to develop policies that boost manufacturing 

and downstream processing capacity, and 3) Value retention also lies ahead as a big 

challenge for trade relations between Africa and China unless good policies are put in 

place.521 

The current trade pattern depicts that Trade in Value-Added product is a big challenge for 

trade relations between Africa and China unless good policies are put in place. Despite fast 

growth patterns of China-Africa trade in nominal terms, the ratio of African export value 

added to China relative to gross exports is lower in 2009 compared to 2000.522 This hints 

                                                                                                                                                                                      

growth of the Chinese and African economies, together with the complementary trade pattern—China imports fuel and other 

commodities, Africa purchases investment and manufactured products from China—largely explains their surging trade in 

recent years.” 
519Kossi Ayenagbo (2015), P 180.  
520 By contrast, non-resource exporters risk accumulating large and sustained trade deficits with China that may have 

destabilizing political consequences over time. Supra note 498, Joshua Eisenman (2012), P 807. 
521 African Economic Outlook (2016), P 1.  
522 Trade in Value-Added (TiVA) describes a statistical approach developed by the OECD in conjunction with the WTO that 

is used to estimate the source of value that is added in producing goods and services for export and import. Supra note 499, 

Carlos Casanova and Alicia García-Herrero (2016), P 18-19.   
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towards a more complex pattern, namely that China has shifted from importing commodities 

to meet domestic demand, to exporting value added via global value chains.523 

However, the economic growth in China has started to slow down as a result of its 

rebalancing, which is claimed as a more sustainable direction, involves shifting away from 

investment towards consumption led growth could spur the inflow of much needed Chinese 

investments, particularly in uncompetitive and overcapacity sectors. Inevitably, this have 

adverse consequences for African countries, as it lead to a fall in demand for much valued 

African commodities and some pain in the short term because African economy is not 

diversifies and have not developed fiscal buffers.524 

To put it differently, China as the largest trading partner and important strategic priority 

coupled with relatively small GDP of Africa relative to its trade openness, make it quite 

vulnerable to shifts in Chinese demand,525 at least in the short run. Economic transition of 

China entailed lower production of commodities leading to falling demand for African export 

commodities: 

This created an artificial global surplus, thus, pushing down commodity prices. The IMF 

commodity market reported 8.1 percent fall in commodity prices stretching price losses 

to eight months. Ore and metal prices decline reached their lowest figures since 2005 

while mining sectors across Africa are expected to embark on labor cuts due to reduced 

commodity demand, royalties and mining taxes accruing to the countries are expected to 

fall leading to cuts in public spending and revenue from China. The fall in copper prices 

in Zambia is leading to closures of mines and workers retrenchment while in South 

Africa, it is estimated that 19,000 jobs in the mining sector are at risk due to the Chinese 

slowdown.526 

In contradistinction to the anticipated positive effects of Chinese companies in promoting the 

growth of African ‘partner’ companies, a very different effect could result from the Chinese 

large, efficient and highly competitive companies by undermining, sidelining and even 

                                                           

523 The study by Kossi Ayenagbo found that: “Chinese FDI in Africa has a substantial impact on Chinese imports from Africa 

than Chinese export to Africa. An increase of 1% of FDI lead to an increase of 0.32% of Chinese import from Africa and 

0.07% of Chinese export to Africa.” Kossi Ayenagbo (2015), Sino-Africa economic and Chinese foreign directinvestment in 

Africa on bilateral trade relations, 7 Journal of African Studies and Development Vol. 7:172, P 181. 
524 “Since trade flows with China are an important vital source for Africa, especially if we consider that total bilateral trade 

with the world accounts for approximately 50% of Africa’s GDP.” Kossi Ayenagbo (2015), P 181; Supra note 499, Carlos 

Casanova and Alicia García-Herrero (2016), P 7. See also, Pettis M, (2013), The Great Rebalancing: Trade, Conflict and the 

Perilous Road Ahead for the World Economy, Princeton University Press: Princeton. 
525 Supra note 499, Carlos Casanova and Alicia García-Herrero (2016), P 7.  
526Emmanuel Igbinoba (2016), China’s economic slowdown: assessment and implications for Africa, Policy Briefing: The 

Centre for Chinese Studies (CCS) at Stellenbosch University, P 3-4. 
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displacing African companies. Thus, this pattern of trade is a threat that is capable to 

reproduce the existing pattern of uneven and imbalanced trade that has characterized the trade 

between Africa and the advanced industrial economies over the past century.527 Conversely, 

some economic analysts ascribed it to political factor than simple economic theoretic 

explanation, so that it is because of “significant control exerted by Chinese government over 

corporations which factor national interest into business strategy.”528 

This threat is made even more potent in view of the independent Chinese enterprises are 

assisted by Beijing in their operations abroad through political accords with African 

governments and forms of ‘tied’ financial agreements and soft loans attached to specific 

projects within Africa.529 This is already evident, for example, in the displacement of major 

South African equivalents in public projects elsewhere on the continent, and even within 

South Africa. If this is the case with a relatively strong well-to-do semi-industrialized 

economy such as South Africa, what can be expected in less developed economies elsewhere 

in Africa?530 

Furthermore, the rise of China as the leading producer of traditional manufacturing sector (aka 

‘low value-added manufactures’ like textile and clothing) and the resulting change in the terms 

of trade on such category of goods has been considered for creating significant development 

challenge to African countries.531 The shift in terms of trade on low value-added 

manufactures’, (Wang and Whalley) attributed it to expiry of ‘Multi-Fiber Agreement’ in 2005 

                                                           

527 Aaron Banda (2014), China’s Trade Policy Post-WTO Accession: Focus On China- Africa Trade Relations, Trade Policy 

Research Centre in Africa (TRAPCA), P 8. Citing: http://www.scribd.com/doc/78620030/A-Decade-in-the-WTO-

Implications-for-China-and-Global-Trade-Governance 
528 “China’s domestic industrial policies push its production down the cost curve allowing it to poach demand from other 

developing countries and become low cost producer at their expense.” Supra note 498, Joshua Eisenman (2012), P 801. 

Citing: Thomas Palley (2008), Institutionalism and New Trade Theory: Rethinking Comparative Advantage and Trade Policy, 

17Journal of Eco. Issues 1, P 204.  
529 Infra note 607, Dot Keet (2010), P 27. 
530 The implantation of Chinese companies in Africa could, in fact, function to prevent or pre-empt the emergence of such 

indigenous companies elsewhere in Africa, where IMF/WB trade and investment liberalization prescriptions have long 

impeded new domestic companies from emerging or have actively undermined those that once existed. In this scenario, 

African countries will not be able to industrialize and diversify their economies, and Africa will be further entrenched in its 

traditional role as supplier of raw materials to other economies; in this latest phase to China. Unless, effective policy is 

devised alongside potent mutual agreement between China and Africa. See: Ibid.   
531 Supra note 524, Aaron Banda (2014), P 8.  

http://www.scribd.com/doc/78620030/A-Decade-in-the-WTO-Implications-for-China-and-Global-Trade-Governance
http://www.scribd.com/doc/78620030/A-Decade-in-the-WTO-Implications-for-China-and-Global-Trade-Governance
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that many textiles and garments sector left Africa for China.532 Thus, the export of cotton T-

shirts from China to the US, for example, increased 1573 percent (almost sixteen times).533 

It should also recognize that there exists unfinished business in the liberalization of industrial 

products, particularly in relation to the persistent protection of labor-intensive manufactures in 

developed countries.534 Since the role of trade in growth and development is usually discussed 

in the context of industrialization, it is taken on board cognizant of the pessimistic story about 

the effect of specialization in primary commodity production and trade.535 

However, these narration appears to be less relevant as China is on relocating 130 million Job 

manufacturing companies due to overcapacity, lack of competitiveness attributed to labor 

wage hike, changing economic growth model from investment driven to consumption and so 

on; out of which 85 million job manufacturing industries are labor intensive.536 However, it 

can be an evidence for the Chinese mercantilist approach so that so that such putative 

‘mercantilist predator’ have to be treated with due circumspection. 

China and African Trade in services are of rising importance, particularly in tourism. Chinese 

tourists to Africa rose by more than 56 per cent year -on-year in 2012, South Africa, Africa’s 

largest economy, hosted the highest number of tourists from China.537 However, like the goods 

trade broader development of tourism service ties face the institutional barrier because of the 

                                                           

532 Supra note 17, Allieu Badara Kabia et al. (2016), An Assessment Of Sino-Africa Trade Co-Operation And Its Impact In 

Africa: A Case of Sub-Sahara African Economies, 5 International Journal of Management Sciences and Business Research 4: 

86, P 92.  
533 Twelve years in advance the MFA would run out, China was investing heavily on its local production capacity. Earlier 

Chinese companies had invested in textiles and garments industries in several African countries, which did not use up the 

textiles export quotas to which they were entitled under the MFA. By 2005 China produced and exported as much textile and 

garments as it could produce and exported directly to Europe and the US. The results were devastating for some African 

countries. However, it was not broadly known before 2005 that a lot of these T-shirts and other garments came from Chinese 

factories in Africa, benefiting from the quota and the duty free exports to Europe under the Lome agreement and AGOA.” 

Meine Pieter van Dijk (2009), Competing trade policies with respect to Africa, in Meine Pieter van Dijk (ed.), The New 

Presence of China in Africa, Amsterdam University Press: Netherlands, P 104.  
534Charlton and Stiglitz (2005), P 294.  
535 Ibid  
536 Most significant of all are rocketing wages. In spite of the mass migration of workers from China’s vast interior to the 

coast, pay for factory workers has been rising at double digit rates for several years. A labor law that came into effect in 

January 2008 increased wage costs by another 10–15 percent. “Everyone should be aware,” a member of Hong Kong’s 

legislature commented, “that China has changed.” China’s very success at creating new firms had led to problems of 

overcapacity. Fierce business competition drove margins razor-thin and made it hard for new businesses to get their foot in the 

door. Deborah Brautigam (2011), Dragon’s Gift: the real story of China in Africa, Oxford University Press: Oxford, P 90.   
537At end-2013, 19 countries had permission to receive Chinese tourists. Supra note 17, Sarah Jane Danchie (2010), P 88. 
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need for each African country to agree with China bilaterally to be eligible for acceptance of 

inbound Chinese tourists.538 

5.2. China-Africa Cooperation for Trade Promotion and Integration 

Cooperation in its strictest sense of the term i.e. ‘working jointly towards the same end’, is 

illusionary in China-Africa economic partnership, in general. It is majorly a one way ratchet in 

which China takes the main role from taking initiatives, making and fulfilling commitments, 

supervising implementation, to convening FOCAC meetings, collecting opinions and 

suggestions. Despite enormous role African-countries coordination serves in their relation 

with China, formalized method to do is lacking notwithstanding the latest effort in FOCAC VI 

Action plan to make AU take a stake in FOCAC, yet without clearly set task to undergo and 

agenda to promote.539 

In general, the lack of impetus from Africa side in taking the main responsibility in its 

interaction with China, to illuminate the initiative it is taking in the partnership, Ali Mufuruki, 

derided it as 

“It is incidental to the Chinese, Indian and others coming to look for potentials in Africa, 

purely out of self-interest as opposed to altruism, while skeptic Africa is seating on its 

natural resource wealth which even they do not seem to consider it as such.”540 

The above remark has grain of truth in it, because if we see African countries engagement in 

terms of setting premeditated policy dimension, priority agenda, monitoring implementation of 

FOCAC commitments, even at country level only two countries, South Africa and Ethiopia, 

which have national monitoring committee.541 At continental level, Africa lacks the bare 

minimum coordination mechanism in identifying setting ones interests and aspirations in its 

dealing with China.542 

The China-Africa partnership founded on south-south cooperation sentiment and claimed for 

founded on ‘mutual benefits principle’ as a core foundation to the partnership, intended to 

                                                           

538 “First to recognize Beijing over Taipei, Egypt was also first to formally host Chinese tourists. Landlocked Rwanda is the 

most recent addition to the list.” Ibid.   
539 See Johannesburg Action Plan, Ss----- 
540 Ali Mufuruki, ----- Is Africa Really Rising? Tedx Lecture. Available on YouTube. Accessed on 1st of Feb., 2017.    
541 Generally see, http://www.focac.org/eng/zfgx/zzjw/t1349272.htm accessed on Dec. 2016.   
542Supra note 17,Sarah Jane Danchie (2010), P 79.  

http://www.focac.org/eng/zfgx/zzjw/t1349272.htm
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integrate Africa into a global trading system via diversification of export commodity base of 

African economies. The part of commitment by Chinese side regarding trade includes 

preferential market access negotiation on lists of tariff free goods and the rules of origin with 

the countries having diplomatic relations with China on a bilateral basis, since second FOCAC 

summit in 2004.543 

In the triennial FOCAC VI summit alone, China committed ‘to implement 50 trade-promotion 

assistant programs’, inter alia, include gradual preferential market access to 97%544 produces 

from African LDC, technical cooperation to boost African capability to in terms of inspection, 

SPS measures, customs clearance, trade facilitation and so on. Its implementation is via state-

to-state cooperation and promotion of Chinese enterprises to invest in local beneficiation, 

improve bilateral trade in standardized food and agricultural products.545 Moreover, to 

ameliorate the overall [supply side] challenges of African economies, spur structural 

transformation and diversify their export specialization patterns like inadequate provision of 

infrastructure and difficult access to credit (principally for small and medium enterprises),546 

China committed around US$60 Billion.547 

Looking into the two way trade pattern, China-Africa merchandise trade flows in 2014 

reached four times higher than 8 years ago in 2006, however, ‘no reason for complacency’ as 

the chunk of trade flows expansion is attributable to a price effect than increment in volume or 

diversified export base.548 Most importantly, increment in terms of volume pertains to Africa’s 

imports than exports and the boom in the latter concentrates on a narrow variety, mostly 

primary products. The paradox in the China-Africa cooperation is that rather than spurring 

structural transformation to diversify African export commodity base and increase share of 

                                                           

543 “On the 2nd FOCAC summit in 2003, the Chinese Government announced that it would give zero-tariff treatment to 190 

kinds of commodities from LDC in Africa and in the 4th FOCAC, the Sharm El Sheikh Action Plan has promised to further 

open its market to African countries. ...in a phased manner, grant tariff exemption treatment to 95% of exports from LDCs in 

Africa (440 items list). As the first step, the goal of zero tariff treatment for 60% of products originating therefrom will be met 

in 2010.” See, Supra note 17,Sarah Jane Danchie (2010), P 79.  
544 FOCAC VI Action Plan (2016-2018) Ss. 3.8.6. However, the detailed list of which goods are allowed and which are not is 

not yet provided. Failure to make crystal clear proscribed African goods from enjoying preferential access to China’s market 

and rules of origin is a potential source of many ambiguities, if not surely of manipulation.      
545 Ibid, generally see: Ss. 3.8.  
546 UNECA (2015), Report on Africa’s International Trade, Committee on Regional Cooperation and Integration, 9th session: 

Addis Ababa, P 3.   
547 FOCAC VI Action Plan (2016-2018) Ss. 3.9.  
548Supra note 17,Sarah Jane Danchie (2010), P 79-80. See also, UNECA (2015), P 3.  
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manufacturing produce, which was already in paucity and demand reinvigoration, it goes the 

other way round. According to, UNCTAD Africa trade report (2015): 

“Primary commodities now account for as much as 77% of Africa’s merchandise exports, up 

from an already high 66% only 15 years ago. Fuels alone account for nearly 60 percent of 

Africa’s exports, compared to approximately 40 percent 15 years ago. By contrast, even 

though over the past decade manufactured exports have increased in value terms at a rate of 

nearly 10 percent per year, as a share of total merchandise exports they have steadily 

declined and account nowadays for 15 percent of the total. Conversely, manufactured goods 

dominate Africa’s imports, especially for what pertains to capital goods, and intermediate 

products.549 

The China-Africa partnership also has another forum of cooperation besides country and 

continental level of cooperation, i.e. at RECs level. With a view to strengthen and 

institutionalize the RECs, level cooperation two ‘Framework Agreements on Economic and 

Trade Cooperation’ has been signed since 2011, between the Chinese government with both 

EAC and ECOWAS.550 In the continental and sub-regional cooperation, China expressed its 

commitment to work more closely with the AU and African RECs to reinforce economic 

integration in Africa and build the capacities of regional Communities:  

“To expand cooperation in promoting trade facilitation, direct investment, cross-border 

infrastructure construction and development aid; promoting transnational and trans-regional 

infrastructure development and human resources development in Africa, and also by 

strengthening cooperation with the AfDB and African sub-regional financial institutions.”551 

Non-Trade Specific [Trade Related] Cooperation 

Nonetheless, all these cooperation commitments hailed for overwhelmingly implemented so 

far did not bore to bring about the required structural transformation rather merely increased 

the volume and revenue from trade but found to have let Africa specialize in primary 

commodities. Cognizant of these scenarios, different non-trade specific but trade promotion 

areas of cooperation within the FOCAC framework, which addresses cooperation in enormous 

areas of socio-economic, development and integration, and they have tremendous potential to 

                                                           

549 Ibid.  
550 White Paper on China-Africa Economic and Trade Cooperation (2013), Information Office of the State Council, the 

People's Republic of China, Xinhua: Global Times August 2013 Beijing, P 14.  
551 “Evidence of China's efforts in the area of financial cooperation includes China's status as a member state of the African 

Development Bank (AfDB), the West African Development Bank, and the Eastern and Southern African Trade and 

Development Bank.” White Paper on China-Africa Economic and Trade Cooperation (2013), Information Office of the State 

Council, the People's Republic of China, Xinhua: Global Times August 2013 Beijing, P 14-15. See also FOCAC VI Action 

Plan (2016-2018) Ss. 2.4. 
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influence China-Africa Trade more than trade-specific FOCAC measures.552 Particularly, they 

are related to ‘Supply-side Barriers’ to trade.  

In light of the recent action plan (2016-18), among ten major areas of cooperation to solve the 

vicious circle of African countries exporting raw material and importing manufactured goods. 

It includes, inter alia, industrialization, agricultural modernization, infrastructure, financial 

services, human Capital Development and investment facilitation.553 They serve not only to 

increase Africa-China trade as it exists, but also enable China-Africa trade to ‘grow in a more 

balanced manner’ and may contribute to overall structural transformation of African economy. 

Thus African countries, both resource poor and rich, should encourage more cooperation on 

these priority areas to benefit from the continents' increasing economic engagement with 

China.554 

With a view to implement the commitments in industrialization, agricultural modernization, 

infrastructure, and investment facilitation coupled with new approach to partnership, China 

made unprecedentedly growing financial commitments. For instance, the Chinese financial 

commitment to Africa was increasing at a double or more rates since 2006, from US$ 5 

Billion in 2006, to US$ 10 Billion in 2009, US$ 20 Billion in 2012 and by now reached US$ 

60 Billion to provide within three years.555 Despite the conflicting data with tolerable margin 

of difference, the largest share of which goes to transportation, energy and mining.556 The 

                                                           

552Supra note 17,Sarah Jane Danchie (2010), P 82. 
553 For further reference see, Johannesburg action plan 2016-2018. “Compared to preceding recent action plans, FOCAC VI 

summit did not come up with remarkable difference in spectrum of cooperation, however, the depth of commitments taken in 

terms of finance and others have unprecedentedly showed significant difference. Moreover, it also has agendas impended to it 

regarding the currently unbalanced global political, economic and financial governance, and also articulated on interests of 

Global South, in the larger scheme of global governance.”  See also, Philani Mthembu (2016), Reflecting on theJohannesburg 

Summit ofthe Forum on China-AfricaCooperation (FOCAC):Where to from here? Global Dialogue (IGD) and (FES): Global 

Insight, P3 
554 Supra note 17, Sarah Jane Danchie (2010), P 82. 
555 Generally see, Johannesburg Action Plan (2016-18). The Chinese financing involves a mixture of preferential and non-

preferential loans, and development aide to African countries. The BRICS Post, ‘China announces US$60 billion for African 

development plan,’ Dec. 4/2015, Available at: http://thebricspost.com/china-announces-60-bn-for-african-

developmentplan/#.Vq3RyUBOet-; see also: Supra note 1, Won Kidane (2012), P 5.   
556 “The loan it extended to Sub-Saharan Africa from 2000-10 reached US$ 67.2, controversially claimed to have overtaken 

WB loan to same in same period i.e. US$ 54.7.” Jyhjong Hwang, Deborah Brautigam & Janet Eom, (2016), How Chinese 

money is Transforming Africa: It’s not What You Think, John Hopkins University: China-Africa Research Initiative, Policy 

Brief No. 11/2016, P 3. Citing a data from 2011 Fitch Ratings report estimate, China is becoming the largest African lender. 

However, CARI has reached at inconsistent conclusion with Fitch Ratings report and lamented the report by the later as filled 

with generous figures. “According to CARI’s own investigation, it is premature to state that China Exim Bank systematically 

overtook World Bank, despite acknowledging the fact that the trend in 15 years (2000-2014) China’s main provider of 

development assistance loans in Africa is indeed catching up with World Bank lending. That said, we predict that in the near 

future, China Exim Bank will soon exceed the World Bank as a lender to Africa.” Supra note 15, David Dollar (2016), P 6.  

http://thebricspost.com/china-announces-60-bn-for-african-developmentplan/#.Vq3RyUBOet-
http://thebricspost.com/china-announces-60-bn-for-african-developmentplan/#.Vq3RyUBOet-
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infrastructure development is so far undertaken in focus of national demand, however, recently 

planned to strike a balance between national and regional and/or sub-regional integration 

demands.  So that planned to be ensured by including Africa in Chinese “21st Century Road 

and Belt Project” or the called ‘Silk Road Project’ via private business participation in the 

form of (PPP), or (BOT).557 

Further, China’s share of FDI in Africa during (2013 & 2014) constitutes 4.4% out of the total 

FDI stock in the continent, which is insignificant, compared to the overall level of economic 

cooperation and value the two parties attached to each other.558 Recognizing this China 

committed to increase its stock from US$ 32.4 Billion in 2014 to US$ 100 Billion in 2020.559 

Accordingly, they emphasized to promote the transfer of labor-intensive competitive industrial 

capacity to Africa, but now uncompetitive triggered by the changing Chinese growth model, 

surplus recycling and labor wage hike560 and set-up China-Africa Production Capacity 

Cooperation Fund (CAPCCF) with initial pledge of US$10 Billion.561 These commitments 

coupled with, by and large, full implementation of prior commitments might reverse the prior 

relation heavily reliant on trade than investment and industrialization.562 

Moreover, technical capacity building cooperation is the other area in which Chinese provided 

assistance in human capital development.563 For instance, china offered 30,000 government 

                                                           

557 Thus, they took initiative to jointly formulate China-Africa Railway Cooperation Action Plan (2016-2020), which 

promotes the construction of trans-national Railway networks in the continent; to begin cooperation at African sub-regional 

organizations level in terms of aviation, railroad and highway. Johannesburg action plan (2016-2018) at Ss 3.3.4. For further 

reference see MOFCOM website: “Interpretation of Johannesburg Action Plan (2016-2018). 

http://english.mofcom.gov.cn/article/policyrelease/Cocoon/201512/20151201219036.shtml. 
558 World Investment Report (2015).  
559 Johannesburg action plan (2016-2018) at Ss 3.7.1.  
560 Miria Pigato and Wenxia Tang (2015), China and Africa:Expanding Economic Ties in an Evolving Global Context, 

Investing in Africa Forum, P 4. “Countries with heavily concentrated export mix, particularly in the mineral and oil sectors 

are the most vulnerable to China’s economic rebalancing and should adopt measures to mitigate impact of negative terms-of-

trade.”   
561 Johannesburg action plan (2016-2018) at ss 3.2.5  
562Moreover, as China’s investment in Africa is poised to expand rapidly, central government announcement of late 2013 

informed of a decision to provide US$ 1 trillion in financing to Africa by 2025. Supra note 496, Lauren A. Johnston and 

Cheng Yuan(2014), P 12. Citing: Xinhuanet (2013), China’s investment in Africa increases 20.5% annually, 29 August. 

Available:  

http://news.xinhuanet.com/english/china/2013-08/29/c_132673248.htm [September 11 2012].    
563 The Chinese development assistance include cooperation in health care, food security, wildlife and environmental 

protection, and humanitarian concerns. Moreover, other areas of cooperation includes: Political cooperation which includes 

high level officials dialogue and consultation, exchange and consultation between different branches of government, and 

political cooperation of Chinese government with African Regional (AU and AUC) and RECs; Security cooperation is 

planned to be conducted in terms of Military, Policy and anti-terrorism cooperation; and consular, immigration, judicial and 

law enforcement cooperation; Cooperation in terms of people-to-people interaction, media and press cooperation, think-tanks 

and academia.  

http://english.mofcom.gov.cn/article/policyrelease/Cocoon/201512/20151201219036.shtml
http://news.xinhuanet.com/english/china/2013-08/29/c_132673248.htm
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scholarships, 2,000-degree study, and 40,000 training opportunities in China; and to establish 

local vocational training centers and colleges in Africa with a view to train 200,000 vocational 

and technical personnel in Africa, for human development.564 Moreover, 20 billion Renminbi 

Yuan allocated for setting up the China South-South Cooperation Fund to support other 

developing countries combat climate change.565 

5.3. The Challenges and Barriers to China-Africa Trade 

 Bearing in mind, the relevance of challenges to Africa’s International trade as discussed in 

chapter three, this section will focus on challenges particular to Africa’s trade with China in a 

manner that avoid redundancy. There are tremendous amount of factors, both internal and 

external, which stalled the required progress of African trade. However, there are certain 

liminal things missing in the international engagement of African countries both at individual 

country and continental level, despite overwhelmingly common future dream via integration 

impacted by common past suffering. The major one is lack of ‘discreet concerted effort to 

ensure that the African voice is not passive’. This resulted in lack of ability to negotiate 

balanced and secured market access for products it have comparative advantage, the 

beneficiation of African resources within the continent or domestic industrial policy flexibility 

space in general, and commitments to environmental and labor standards’ are among the 

bulwarks which are festering the vicious cycle of post-colonial Africa problems.566 

Despite the fact that China committed zero tariff market access to substantial list of goods, 

African LDCs were unable to benefit from this preferential access, due to various inhibiting 

factors, mainly non-tariff barriers among others, due to opacity of working mechanism several 

stakeholders blame difficulty in obtaining the list; supply side constraint because of lower 

manufacturing capacity, in absolute terms.567 Furthermore, NTBs include China's inaccessible 

sanitary and phyto-sanitary (SPS) requirements; cold chain sterilization requirements.568 For 

instance, Africa still may have a lot of Chinese market share to gain in agricultural commodity 

export, however, “currently it holds a small share of China's global demand in agriculture – 

between 2000 and 2008, it held just 1.7%; in forestry the share is 2.9%; in oil and gas it is 

                                                           

564 Johannesburg action plan (2016-2018) at ss 4.3    
565 Johannesburg action plan (2016-2018) at ss 4.6.8  
566 Ibid  
567Supra note 17,Sarah Jane Danchie (2010), P 80. 
568 Ibid  
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26%.”569 Moreover, as per results of WB analysis on trade effect of NTB’s on ‘Agricultural 

Exports from Developing Countries’ robustly show that product standards on average 

negatively affect exporters’ decisions to export to a given destination market.570 

In the same vein, discretionary import prohibitions which render market access unsecured 

could also potentially hinder an export response, given African LDCs low levels of health and 

sanitation capacity; stringent [even compared to developed countries] Chinese preferential 

rules of origin which prescribe at least 40% of the value must be added in the country.571 

Moreover, competition from Asian LDCs, which has more diversified economy and export 

(301 out of 440 products) offered special treatment to African LDCs and cultural differences, 

are extra factors.572 

Despite its preferential market access offer to African LDC countries, it engages in certain 

unfair competition trade distortive measure, that is why China is the single biggest target of 

African countries’ Anti-dumping actions.573 In the period (1995-2011), out of 283 AD 

investigations reported to the WTO by African countries, 181 ended up in applied AD.574 The 

biggest target of Egypt and South Africa’s AD investigations, which accounted for almost 

99% of the reported measures, have been China (36%), followed by India (20%).575 In general, 

the main targets of African countervailing and AD actions have been China, the single biggest 

                                                           

569Africa Resists the Protectionist Temptation: The 5th GTA Report, P 88. Citing: African Center for Economic 

Transformation (ACET) (2009), Looking East - A Guide to Engaging China for African Policymakers: Key Dimensions of 

Chinese Engagements in African Countries Vol. 2, Accra: Ghana.   
570 “In general, the results of WB analysis also shows that the marginal effect of product standards in the BRICS is greater in 

absolute terms on the probability of trade, relative to that of non-BRICS countries standards, keeping in mind however that on 

average BRICS standards are less restrictive.” Esteban Ferro (2013), The Effect of Product Standards on Agricultural Exports 

from Developing Countries, World Bank: Policy Research Working Paper No. 6518, P 4. 
571 It is very strict compared to AGOA which allows for 35% regional value added. Supra note 17,Sarah Jane Danchie (2010), 

P 80. Citing: S. Freemantle and J. Stevens (2010), Economics of BRIC and Africa: The Rise of the Chinese consumer and 

Opportunities for Africa presented by the next phase of China's economic growth" April, Standard Bank; and P. Alves (2008), 

China's Preferential Trade Policy as a Foreign policy tool, in NewImpulses from the South: China's engagement of Africa 

Centre for Chinese Studies, Stellenbosch University.  
572Supra note 17, Sarah Jane Danchie (2010), P 80.  
573 “Although, most of them centered on prohibited subsidies and ended with mutually agreed solution. “This does not deviate 

from worldwide figures however, as China has become the world single biggest target of AD actions. This may be due to the 

confusion (intentionally held sometimes for protectionist purposes) that exists between cheap imports (that China is the 

champion) and dumped imports.” See, Ousseni Illy (2012), P 16. 
574Weighted on Africa’s global trade share (around 3%), one might think that these shares are high. Supra note 189, Ousseni 

Illy (2016), P 4. 
575The only AD investigation of Morocco carried out so far has targeted imports from China. Ibid. 
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target of African countries’ alongside India and the EU.576 This is in line with global view of 

China in multilateral trading system.  

Since its WTO accession in 2001, China was condemned for lack of transparency in its 

subsidization practice in WTO and as of 2011, 9 out of 23 subsidies related WTO dispute 

cases were initiated against China. Moreover, ‘China’s Industrial Policy’ has fallen 

subject to both WTO general subsidy disciplines and specific commitments and tailor 

made provisions laid down in accession package.577 

Principally, only two African countries have taken trade remedy measures against China 

despite many evident facts, which could have triggered it. It might be attributed to vicious 

circle between aid dependency on a given country and its inhibiting effect on taking trade 

remedies against that same state cannot be overstated.578 The problem could be further 

intensified if it’s within legal vacuum, because of underdeveloped legal framework for non-

tariff measures in general and trade remedies in particular both at national level and RECs 

level in Africa and China-Africa trade relation.  

The other related challenge resulted from cheap Chinese exports to African market, which 

have been posing a de-industrialization threat, for instance, the influx of low cost Chinese 

textiles and clothing has caused the closure of estimated 250,000 jobs factories in Africa, 

which constituted 37% of African textile capacity.579 In this regard, even though China give 

preferential treatment to African Textile products such as yarn and thread, Sarah claimed 

denial of preference for cotton as ‘scandalously has not included cotton in the list - a vital 

export for many African LDCs’.580 

                                                           

576 Ibid.  
577 “The latter include a partial recognition of developing country status, special provision on Chinese state owned enterprises, 

transparency obligations, the use of out-of-country benchmark prices in countervailing investigations against Chinese 

products and others.” Ousseni Illy (2012), P 16. See also, AfDB (2011), China and Africa: An Emerging Partnership 

forDevelopment?Tunis: African Development Bank Group.  
578 Thus African countries should strictly apply trade remedies through step-by-step and gradual departure from aid-

dependency, because aid-dependency influences “their decision to resort to trade remedy action against their trading partners, 

particularly if they are against their main donors or source of investment. Dawit M. Tsegaye (2011), The Africa-China Trade 

Relations: The Role of African Governments on Protecting Unfair Trade Practices, 4 International Research Journal of Social 

Sciences 1:1, P 5. Available online at: www.isca.in Accessed 19 Feb. 2017.   
579 Supra note 574, Dawit M. Tsegaye (2011), P 5; Ranjanendra N. Nag et.al (2011), Contemporary Development Economics: 

From Adam Smith to Amrtya Sen, Kolkata: New Central Book Agency Pvt. Ltd; Shinn, David H. China- Africa Relations: 

The Big Picture. Available at: <http://www.internationalpolicydigest.org/author/david-h-shinn/) accessed on March 01, 2017. 
580 For textile and clothing products it provide higher valued opportunities with a 9.4% margin of preference and even 

represents tariff de-escalation as China. Supra note 17, Sarah Jane Danchie (2010), P 81.  

http://www.isca.in/
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5.3.1. Illegal Trade and Transparency in China-Africa Trade 

Chinese products exported to Africa are generally of fine quality and well priced, and fulfill 

the consumption demands of all social strata in Africa. With the scale of trade expanded, the 

structure of China-Africa trade has been improved gradually. As the consumption capacity of 

the African market continues to expand, the amount of technical products that China exports 

to Africa has increased remarkably. In 2012, the proportion of mechanical and electrical 

products as a part of China's total commodity exports to Africa reached 45.9%. In order to 

guarantee the quality of products exported to Africa, from December 2010 to March 2011, the 

Chinese side took special steps to crack down on the potential export to Africa of counterfeit 

and shoddy products and commodities that violated intellectual property rights. This involved 

multiple measures, such as pre-shipment quality examinations for industrial products that were 

to be exported to Africa. These measures helped guarantee the quality of Chinese commodities 

exported to Africa.581 

The African trading position in relation to China is marked by “….a continent rich in minerals 

and oil and China has an economy that requires them in abundance.”582 At the start of the 21st 

century Africa’s trade with China was negligible, however, by now it worth around $200 

billion a year but, while substantial portion of Africa’s exports are dominated by raw 

materials, China sends manufactured goods back in return’.583 Such a stark complementarity 

conundrum calls for judicious policy intervention particularly from African side as the 

pressure from cheap import from China is among the underlying factors perpetuating 

commodity specialization in Africa. Such policy intervention is founded on adequate 

systematic study of the situation, the effectiveness and to serve as policy input demands being 

informed by accurate information, in general gives impetus to the demand for transparency. 

Moreover, it requires retaining a clear analytical distinction between declarations of intent and 

‘principles’, in contradistinction from actual practice informed by changing circumstances on 

the ground in China, and its subtly changing policies, on the other.584 

                                                           

581 White Paper on China-Africa Economic and Trade Cooperation (2013), P 3.  
582 Ron Sandrey et al. (2015),Assessing South Africa’s trading relationship with China, in Ron Sandrey et al. (Eds.), Africa’s 

trade relations Old friends, good friends and new friends, Pub. by tralac: Stellenbosch, South Africa P 309. 
583Ibid  
584 Infra note 607, Dot Keet (2010), P 22. 
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This section is destined to examine the African-Chinese trading relationship against this 

background statement, in particular, how consistent the trade data reporting is between the two 

partners.585 The answer to question is that, for instance:  

There are significant differences in the reporting between South African exports on the one 

side of the equation and Chinese imports on the other. This difference is not only at the 

aggregate level but at the detailed level as well where the bilateral data can seldom be 

reconciled. Contributing to the aggregate level differences on the Chinese side is its reporting 

of a massive value defined as ‘special products’ that does not have an easily available 

explanation. Notably this data is not universally reported by international trade sources.  

Sometimes, it gets out to be more puzzling when the data where Chinese imports are reported 

as being about four times as much as the South African export data in the first few years before 

declining through to the 2009 figure of 1.5 times. Then rapidly climbing back to a new high 

whereby the imports are 4.4 times as much as the South African exports. The 2012 

inconsistency in detail I hope shed some light on why these differences arise. For instance, in 

2012 only 15.9% of South African imports (and a lesser 8.4% of Chinese exports) by HS 4 

lines within the two main clothing chapters (61 and 62) reconcile within 15% inconsistency 

with each other.586 

 

5.4. The legal Aspect of FOCAC: Focus on Trade Regime 

5.4.1. FOCAC in Perspective: The Soft Law 

Indeed, the exchange between China and Africa is expanding gradually with the pivotal 

function of the Forum, as a sole diplomatic mechanism dedicated to promoting dialogue 

between them. FOCAC is playing a facilitation role as a structure for dialogue and 

development of a common political and economic agenda that gives impetus to the endeavor 

for establishment of a mutually beneficial South-South cooperation.587 Thus, deliberations 

within FOCAC framework are paving a way to design shared vision in terms of policy 

coordination, increased commercial interaction and common prosperity by bringing closer 

leaders of both sides.  From the first summit on, the real institutionalization of the Forum was 

                                                           

585 Supra note 578, Ron Sandrey et al. (2015), P 309.  
586In an ideal world we would expect the imports from a trade partner to be valued at perhaps around 10% higher than the 

comparable value of the partners’ export values; this is so because the imports generally include the costs of transporting the 

goods from the destination to the source. South Africa, however, is one of the few countries in the world that does not include 

these transportation costs in the import values, so we would expect the South African import values to approximate the 

Chinese exports valuation. Whereas the Chinese import data includes the costs of transporting the product to China; and 

depending upon how expensive these costs are the imports will be valued higher than exports. See, Ibid 
587 Supra note 1, Mamoudou Gazibo and Olivier Mbabia (2012), P 57.  
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evident however, it was scaled up after the Third Ministerial Conference that FOCAC became 

a summit of the highest level.588 

FOCAC has a monitoring mechanism that was created during ministerial consultations 

between Chinese and Africans held in Zambia in 2001 and put into force in April 2002.589 The 

monitoring mechanism is based on meetings between the Chinese Follow-up Committee and 

African officials.590 Moreover, institutionalization of FOCAC is visible in the fact that beyond 

bilateral relations with African countries and multilateral relations with the continent, China 

launched cooperation mechanism with regional or sub-regional organizations and planned to 

reinforce it by promoting the advancement of regional or sub-regional integration.591 

Moreover, it cooperates closely with the New Partnership for Africa's Development (NEPAD), 

UN Agenda 2030 ‘Sustainable Development Goal’ and AU Agenda 2063.592 

In general, a scrutiny of FOCAC modes operandi suggests that it is understood not only as a 

regulating multilateral organization but also as a norms and interests producing one, based on 

constructivist theory of institution.593 Despite the building up of a common identity and shared 

norms, FOCAC, similarly to other international organizations, is strongly instrumentalized, 

emanating from its members power imbalance or asymmetry, ‘One china policy’ is a 

manifestation denoting instrumentalization of FOCAC.594 

                                                           

588 The Chinese president received 48 African heads of State and Government in Beijing in November 2006, and the China-

Africa Partnership is scaled up to Strategic Partnership. Generally, Ministerial Conferences are the occasion to announce the 

decisions adopted during the discussions, which take the form of declarations and Action Plans in which the principles of 

Sino-African partnership are recalled, review FOCAC's achievements and provide guidance of programmatic nature to 

cooperation between the parties within the three years that follow each Forum.    
589 Supra note 1, Mamoudou Gazibo and Olivier Mbabia (2012), P 55. 
590 However, the equally proactive role of both sides in setting agenda and to what extent the process is accountable and 

monitored, so far, is not to the required level. It does seem as though China plays a central role in FOCAC’s institutional 

architecture. This is reflected in the various committees set up to oversee FOCAC mechanisms; China’s engagement is more 

formalized compared with that of its African counterparts. 
591 Generally see, Johannesburg Action Plan 2016-2018, ss 2.4. See also, Garth Shelton et al. (2008), The Forum on China-

Africa Cooperation: A Strategic Opportunity, Institute for Security Studies: Johannesburg, P 2.   
592 Ibid  
593 “Soft balancing, which often takes the form of the use of diplomacy, international institutions, international law, and 

economic pressures, does not generally inhibit or counteract the superpower, but makes its task harder and heightens the 

political or financial costs related to it. This is illuminated by the concept of soft balancing, which helps to explain how China 

is based in its international strategy, on fora such as FOCAC, the Forum on China-Latin America Cooperation, and the Forum 

of Sino-Arab Cooperation.”. Supra note …., Mamoudou Gazibo and Olivier Mbabia (2012), P 52.  
594 Ibid, P 66. 
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There are no formal votes taking place, in other words, the Forum is not a decision making 

body. Rather, prepared declarations are proclaimed. Consequently, Chinese actors speak of 

FOCAC as a bi-lateral setting rather than a multi-lateral body for deliberations.595 

The progress of Sino-Africa relationship is undergoing significant change that it is in 

transition from a ‘linear or single to a multi-dimension relationship’, strengthening 

institutionalization within FOCAC framework. The transition includes three aspects, Zhang 

Chun Claims (from analyzing the commitments and implementation in the first five summits):  

First, the Sino-Africa relationship is shifting from one based on emotional/ideological 

intimacy to one based on economic interests. The historical emotional/ideological 

intimacy is fading due to various developments, with considerations of economic 

interests rising, thus, economic indicators have gradually become the main criteria for 

measuring bilateral relations. The second transition regards the natural consequence of 

the growing importance of economic consideration — the change from economic interest 

promotion to economic interest protection.596 While the first two transitions are taking 

place, the third transition in Sino-African relations is in the making, that it will 

inevitably be realized sooner. This transition regards the change from asymmetrical to 

symmetrical interdependence.597 

The contemplation by Zhang Chun was pretty much accurate that in sixth FOCAC summit in 

which bold steps were taken to transform the partnership from NTSP to CSCP and a 

commitment to consider a ways to form rule-based China-Africa Free Trade Area, shows 

China-Africa partnership is lagging in terms of it normative institutionalization. The soft law 

backed FOCAC operation; missed crucial measures aimed at making sure that promise are 

kept, could be better achieved by committing themselves to credibly excluding or promising 

future actions.598 So that such a credibility is achieved provided that the other players do not 

expect that a commitment will be broken, if commitment is backed by clarity of the rules and 

transparency on what is happening in other countries symbolize vital prerequisites.599 

                                                           

595 Sven Grimm (2015), P 35.  
596 The Going Global Strategy has had tremendous achievements and needs to plan for sustainable development, which 

requires attending to a lot of issues, while wars and conflicts have decreased, instabilities in African continent continue to 

present hurdles for international investment, trade and even humanitarian aid. Based on the principle of ‘People First’, 

protecting overseas Chinese and economic interests remains a top priorities of China’s foreign policy in general and China’s 

Africa policy in particular. Zhang Chun (2013) The Sino-Africa Relationship: Toward a New Strategic Partnership, P---------  
597 The current Sino-African relationship is an asymmetrically interdependent, as China depends more on African natural 

resources and Africa depends more on opportunities associated with China’s rising and Sino-African relation development. 
598Supra note 78, Horst Siebert (2009), P 52.   
599 Ibid.  
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There is no doubt that because of China’s history and approach, it is perceived as a friend that 

does not come with the heavy baggage like other powers, and there is wide recognition of the 

fact that China’s foreign policy makes a conscious effort to respect Africans as partners. It 

may be too early to discuss what the lasting impacts of China’s engagement with Africa will 

be, but there is no doubt, that its robust engagement with the African Union is spurring the 

traditional partners, especially the EU, to engage more with the continent.600 

The long-term alternative perspective for Africa shall focus on the China’s future economic 

and political trajectory, as big-power political and economic interests in the offing. In this 

perspective – despite the commitments and ‘principles’ such as ‘mutual benefit’ and 

‘cooperation’, which currently inform China’s stance and role in Africa, its significance might 

be waned due to realpolitik of a major power.601 The lessons from Africa’s post-colonial 

relation with Europe is highly instructive in this regard, wherein it primarily provided trade 

‘preferences’, which effectively served to sustain their commodity supply role. Today such 

partnership relation is abandoned in favor of ‘reciprocal free trade’ relations in the misnomer 

EPAs with the ACP countries.602 The EU’s attempt to impose Most Favored Nation (MFN) 

terms through the proposed EPAs for MFN, to oblige African and other developing-country 

governments to confer on the EU the same preferential trade terms as they might agree with 

other developing countries, such as China.603 

5.4.2. The China-Africa Trade Related Commitments 

The engagement between Africa Countries with China, in terms of trade and economic line, is 

obviously lopsided that the major commitments emanates from Chinese side. Since FOCAC 

was launched in 2000, on the backdrop of half a century south-south sentimental partnership 

since ‘Bandung Summit’ China has been making various commitments to promote China-

Africa economic partnership.604 The bedrock of earlier engagements were hinged on trade and 

economic relations, with more general kind of commitments lacking specificity for effective 

                                                           

600 Supra note 25, KwesiAning (2010), P 145.   
601 Infra note 607, Dot Keet (2010), P 32.  
602 Ibid, P 32.  
603 Ibid  
604 “The year 2015 marks 60 years since the Bandung Summit and the birth of Africa-Asia solidarity of which China-Africa 

relations have been among the most productive and comprehensive through the mutual focus on issues relating to global 

politics, economics, financial architecture and to also articulate interests of the Global South.” FOCAC VI Summit, News 

Bulletin For Government Communicators of Republic of South Africa, Issue 1: 4 December 2015 
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implementation. However, the pace and dynamics of arrangement began to change on the third 

FOCAC summit held in Beijing, which come up with the first China’s Africa Policy by 

upgrading the partnership to ‘New type Strategic Partnership’, marked by increased trade 

volume, financial commitment by china and so on.  

Moreover, the language of the action plan began to provide ‘specific, concrete and 

predictable’ commitments, which (Professor Won) claims “gives it the character of Soft 

Law”.’605 The trade-specific commitments since the 3rd FOCAC summit Action Plans, [the 

focus in this study is on post-3rd summit], took various forms aimed at increasing Sino-Africa 

trade includes, inter alia: 

Granting of zero-tariff access to Chinese market for commodities of African LDCs; 

greater trade facilitation; preferential policies such as fees reduction and wavering; ‘best 

endeavor’ pledges like cooperation in ‘customs, taxation, inspection, and quarantine’; 

‘establishment of three to five logistic centers to help improve business facilities in 

African countries’.  

Furthermore, to establish a cooperation mechanism on supervision and administration of 

imports and exports; strengthen regulation of product quality and food safety for 

consumer protection; promotion of regional cooperation; and encourage amicable 

dispute resolution via mutual understanding and accommodation; if not, use of national 

and regional arbitration and strengthen bilateral trade dispute settlement mechanisms.606 

The China’s preferential market access grant to commodities from African LDCs with zero-

tariff treatment was expanding from summit to summit beginning on 2004:  

“Started to negotiate lists of tariff free goods and the rules of origin with the countries 

concerned on a bilateral basis, on 190 kinds of commodities. Subsequently, it increased 

from 190 items to 440 and further to 95% in a phased manner, on the third Beijing and 

fourth Sharma El Sheikh Action Plans, respectively. The step towards full 

implementation was planned to meet the ‘goal of zero tariff treatment for 60% of 

products originating therefrom in 2010.’607 

Furthermore, in sixth summit in Johannesburg action plan China promised the 

continuation of zero-tariff treatment to commodities African LDCs and to gradually 

expand it to 97% of goods from same.608 

Generally, persistent reduction of tariffs because of both multilateral trade regime and regional 

trade agreements the focus on and relative importance of NTB has increased. In addition, the 

                                                           

605Supra note 1, Won K. (2012), P 95. Citing, UNCTAD’s characterization of the FOCAC in its 2010 Economic Development 

in Africa Report 2010: “South-South Cooperation: Africa and The New forms of Development Partnership.” 
606 Generally see, FOCAC III-VI, Action Plans: Beijing action plan (2006-2008), Sharm El Sheik action plan (2009-2011), 

Beijing action plan (2012-2014) and Johannesburg action plan (2016-2018). 
607 For further discussion see: Supra note 1, Won K. (2012); Supra note 17, Sarah Jane Danchie (2010).  
608 Johannesburg Action plan (2016-18), Ss 3.8.6.  
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same holds true for China-Africa trade cooperation. In order to ensure effective, efficient and 

smooth follow of the ballooning China-Africa trade, they are intrigued to expand the range of 

their cooperation on trade liberalization, that the Johannesburg action plan placed high 

emphasis both on tariff and on NTB. Accordingly, in the Johannesburg action plan, on the part 

dealing with trade they outlined to enhance cooperation on trade facilitation in general, and 

enhancing product quality. Particularly, committed for further strengthening of cooperation 

on:609 

Entry-and-exit inspection, quarantine standards, verification, certification and SPS 

supervision, promote entry of food and agricultural products in each other’s market in 

order to ensure quality of products, promote bilateral trade facilitation.  

Moreover, Chinese government has agreed to implement 50-trade promotion assistance 

program with a view to help trade liberalization in Africa, improve facility for trade and 

transport, beneficiation of African products at source, promote their exports, and promote 

export of products from Africa to China.   

To establish cooperation mechanism on customs, inspection and quarantine standards, as 

well as the verification, certification and administration of imports and exports, in order to 

promote bilateral trade facilitation and enhance law enforcement cooperation to combat 

smuggling and fraud, improve quality of goods imported to Africa from China.  

The Chinese side will conduct e-commerce cooperation with Africa, continue to help 

improve the local management capability and capacity of exporting African countries, 

develop and construct internet visa system, introduce electronic certificates of origin, and 

promote paperless customs clearance of certificates of origin. 

The Chinese side will continue to help African countries to strengthen capacity building in 

the trade in services, cultivate more professionals in various sectors of service outsourcing 

industry, and expand exchanges, cooperation and training in service outsourcing industry.  

On non-trade specific issues, which have a bearing on trade:610 

In the Agenda 2063 of Africa, it is proposed that efforts shall be made to promote the 

construction of large free trade zones throughout African countries with regional trade 

weight in African trade reaching 50%. Moreover, African trade weight in the global trade 

reaching 12% by 2045, and the realization of free flow of people, capital, goods and 

services by 2063.  

Considering the different requirements of each African country, China will carry out 50 

aid programs to promote trade in African countries….transportation facilities and 

provision of relevant materials and equipment, in order to help Africa break through the 

interior market barriers, thus deepening China-Africa economic and trade cooperation 

                                                           

609 Generally see, Johannesburg Action plan (2016-18), Ss 3.8. 
610 Generally see, Johannesburg Action plan (2016-18), Ss 3.8. And Interpretation by MOFCON on the action plan. For 

further detail on the FOCAC VI action plan and its interpretation refer the official website of China Ministry of Commerce.  
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from the regional level. --Conduct cooperation in free trade zones: support Africa's 

objective of establishing free trade zones throughout all African countries,  

Push forward the cooperation in E-commerce. Enjoying broad development prospects in 

Africa, E-commerce is also a significant means of improving trade and investment 

facilitation. 

5.5. China-Africa Trade Vis-à-vis Regional Integration of Africa: in 

Harmony or in Tension 

5.5.1. China-Africa Engagement vis-à-vis African Integration: Continental Free 

Trade Area in Focus 

To begin with the established strategic defensive aim of a united Africa, to deal with external 

pressures and the challenges of globalized economy with strong bargaining power to obtain 

more favorable terms and developmental returns from the operations of foreign economic 

engagements, with a view to ensure the vision of a more self-reliant and self-sustaining 

Africa.611 

The formation of FOCAC as a forum for dialogue and cooperation mechanism, spurred the 

Chinese trade with and investment in Africa, conversely, Africa’s economic engagement in 

China is minimal which evidence lopsidedness of the partnership. In addition to trade 

agreements and export credits arrangements, China exploited its aids tying it to promotion of 

investment in the continent.612 The economic relationship between Africa and China is driven 

by different factors, citing China’s Africa Policy Deborah Brautigam claims that, inter alia, 

securing natural resource, market access and political alliance are the factors shaping the 

partnership.613 Moreover, the study by Allieu B. Kabia et al., further added taking advantage 

of third countries [often-developed countries] preferential market access to Africa like AGOA, 

Cotonou GSP, and EBA.614 

Particularly, trade engagement of Africa with China, in the context of its regionalism agenda, 

offers both opportunities and challenges for African countries’ regional integration processes. 

                                                           

611 Dot Keet (2010), South–South strategic bases for Africa to engage China, in Fantu Cheru and Cyril Obi (Eds.), The rise of 

China and India in Africa Challenges, opportunities and critical interventions, Pub. Zed Books: NY, P 22.   
612 Supra note 17, Allieu Badara Kabia et al. (2016), P 92.  
613 “The need to find new export markets to fuel further expansion of domestic production; The need to find more resources 

abroad to keep pace with resource demand from rapid economic growth; and The need for allies among developing countries 

to counter balance the predominance of developed countries in international organizations like the IMF and the UN.” Supra 

note 17, Allieu Badara Kabia et al. (2016), P 91. Deborah Brautigam (2009), The dragon's gift: The real story of China in 

Africa. Oxford University Press: Oxford, P 82.  
614Ibid, P 92.  
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Despite, the economic debate on the benefit of regionalism especially for poor continent like 

Africa, it is considering regional integration within the multilateral trading regime, at least for 

trade in goods, as stepping stone for generation of competitive economic capability thereby 

integrate into the world economy. Despite such a zealous demand since the inception of OAU, 

much has not been achieved so far practically that intra-Africa trade remained less than 

16%.615 

The China-Africa rapprochement provides an opportunity for integration of Africa in terms of 

the cooperation for capacity building in tackling NTB, to solve the supply side constraints to 

intra-Africa trade mainly infrastructure, lessons from the Chinese economic growth model and 

so on.616 In the context of regionalism, on the 50th anniversary of China’s diplomatic relations 

with Africa, it published a major policy paper that guide its engagement with Africa, that 

China will give duty-free/quota free market access to exports from LDCs in Africa. Further, it 

vaguely states the aspiration to form FTA with African ‘countries and RECs.617 It does not 

clearly provide the modes operandi of its engagement though it provided that China supports 

Africa’s efforts towards strong regional integration is further reiterated in the 6th FOCAC 

summit held in Johannesburg.618 

Regardless of Chinese long-term strategy in Africa, the burden is on African governments to 

come together and agree on their common needs and aims, based on joint strategic approaches 

that concretize the declarations of principle and the avowals of good intentions by China.619 

The fundamental question to be put is whether the Chinese authorities would be prepared to 

instruct and require all Chinese trade operations by the development terms in FOCAC Action 

plans and declarations.620 

                                                           

615 “Trade between African regions is also growing, though it remains low compared to other parts of the world. In 2000, 

intra-regional trade accounted for 10% of Africa’s total trade. In 2014, it was 16%. This trade is mainly in manufactured 

goods, which are less susceptible to price shocks. Manufactured products account for 60% of total regional trade.” AfDB, 

OECD & UNDP (2016), P 79. See also, Yenkong Ngangjoh-Hodu (2009), Sino-African Relationship and its impacts on 

Africa’s Regional Integration Processes, 10 Journal of World Investment and Trade 2: 297, P 308.   
616 Supra note 17, Allieu Badara Kabia et al. (2016), P 90. 
617 “China’s African Policy” was released on 12 January 2006. Available at 

http://www.fmprc.gov.cn/zflt/eng/zt/zgdfzzcwj/t230479.htm Accessed on Feb. 30th 2017.  
618 Johannesburg Action Plan (2016-18).  
619Meine Pieter van Dijk (2009), P 105.   
620 Thus, whether Beijing agree to negotiate and implement such developmental terms in its operations in Africa, would be a 

test that go some way towards answering the question of whether China is simply a ‘new imperialist’ in Africa, or a 

‘developmental partner’. Ibid.  

http://www.fmprc.gov.cn/zflt/eng/zt/zgdfzzcwj/t230479.htm
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On the collective aspect, in recent years African government representatives have met with 

their Chinese counterparts in major gatherings.621 Nonetheless, in practice, and where the 

impact is most direct, African governments have always been acting individually and in the 

rapidly expanding China–Africa interactions, many African governments have signed bilateral 

agreements with the government in Beijing.622 Further, no such significant agreements has 

been so far signed neither at a continental nor at sub-regional level, despite its continuous 

commitment to support continental projects like NEPAD, CAADP, the RECs; and the full 

membership of AU in FOCAC since 2011 and China’s holding of permanent diplomat in AU 

since late 2015.623 

For instance, in 2015 alone China established around eleven new trade and economic 

joint/mixed committee, 10 African countries and ECOWAS, in addition to preexisting once 

with South Africa, Egypt and Angola.  Moreover, held ‘medium-term appraisal meeting’ of 

China-South Africa joint working group, the first meeting of China-Angola trade and 

economic cooperation guidance committee to jointly promote the significant issues in the 

bilateral trade and economic cooperation.624 

There is no FTA so far signed between China and any country or REC in Africa. Although the 

negotiations has been protracted, FTA negotiations began between China the Southern African 

Customs Union, following the June 2004 visit by then Chinese Vice President Zeng Qinghong 
                                                           

621 The high-level meetings have produced resounding joint declarations on the principles informing China–Africa relations, 

as well as multifaceted plans of engagement between Africa and China on such issues as reform of the global financial 

institutions. 
622 Despite the existence of numerous African CU and FTAs in the process of transforming into Custom Union/Common 

Markets, a web of trade agreements has been signed between China and individual African countries. These include some 

thirty ‘framework agreements’ on soft loans from China to African governments, most linked to a variety of projects on the 

ground. There have also reportedly been some thirty three bilateral trade and investment agreements signed by African 

governments with China, including guarantees for the protection of Chinese investment. This is important in light of the fact 

that BITs, similar to the TRIMs of the WTO, represent an interference with the sovereignty of host governments, essentially 

contracting the policy space for developing countries. Thus, the promise of transfer of technology to Africa by Chinese FDI 

(foreign direct investment) and building export capacity may therefore not materialize. Supra note 607, Dot Keet (2010), P 

22-23. Citing: A. Berger (2008) Sino-African bilateral investment treaties: implications for economic development, 12th 

EADI General Conference for Sustainable Development, Geneva.  
623 Despite the existence of numerous African CU and FTAs in the process of transforming into Custom Union, a web of trade 

agreements has been signed between China and individual African countries. In 1996, China and Nigeria signed an 

Agreement on trade, economic and technical cooperation. China  signed a trade agreement  and  five  other agreements  on  

economy,  agriculture,  education  and  technology  with  Uganda  in  February 2006 in Kampala. On its part, Cameroon 

renewed a trade agreement with China in 2002. Moreover by know China almost have BIT with 33 African Countries. Supra 

note 610, Yenkong Ngangjoh-Hodu (2009), P 32.  
624 Supra note 38, article by MOFCON, titled: 2015 Business Review XII: China-Africa Trade and Economic Cooperation 

Starts. “Taking that official process a practical policy step further, thirty-three African countries have also established bi-

lateral economic and trade joint committees, or at least a committee mechanism, as of 2011. Supra note 496, Lauren A. 

Johnston and Cheng Yuan(2014), P 17. Citing: PRC, MOFCOM (2011), China’s Foreign Aid, ChinaDaily, 22 April.  
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to South Africa.625 Moreover, China-Mauritius FTA feasibility study is launched very 

recently.626 In this regard (Yenkong), raises the following legitimate questions:627 

For instance, how does a South Africa –FTA interact with the SACU628 project? How 

does Nigeria – China trade/investment Agreement interacts with ECOWAS project?  

The launch of China-Mauritius FTA feasibility study? How does China – African 

LDCs preferential trade arrangements interact with sub-regional trading regimes 

where those LDCs are members? 

Thus, via re-directing intra-Africa economic integration towards bi-lateral economic 

partnership with China the nature of “China Africa policy noodle bowl” may have a net 

adverse effect on African integration.629 The continuous shift towards bilateralism between 

individual African country and China can only represent a complication of the regional 

integration already suffering from multifaceted crippling factors, both internal and external. In 

order to ameliorate the coordination conundrum, MOFCON recalled that establishment of 

capacity cooperation mechanism at bilateral level is to promote China-Egypt to sign the 

framework of capacity cooperation within the national development and reform committee, 

which set up a new platform for the ‘China-Africa Capacity Cooperation’.630  It is intended to 

gear towards upgrading the bilateral inter-governmental cooperation mechanism to set up a 

new platform of China-Africa cooperation.631 

Similarly, on infrastructure cooperation mechanism called ‘Joint Working Group of Trans-

National and Trans-Regional Infrastructure Cooperation in Africa’, China-Africa regional 

Aviation cooperation forum and regional aviation cooperation information platform were set 

up, memorandum of understanding of Aviation Cooperation was signed with six countries,632 

but seems with narrower breadth of concern and on some of them fewer countries participated. 

                                                           

625SACU members include- Botswana, Lesotho, Namibia, South Africa and Swaziland. Generally see, Supra note 496, Lauren 

A. Johnston and Cheng Yuan(2014), P 24.  
626Generally see: http://english.mofcom.gov.cn. Accessed on January 2017.   
627 Supra note 610, Yenkong Ngangjoh-Hodu (2009), P 38.  
628 SACU and China even began FTA negotiations, but ultimately discontinued these negotiations because overall imports to 

SACU region would have been higher than exports, and any gain were found to be marginal. James T. Gathii (2011), P 420. 

Citing: R. Sandrey and H. Jensen (2009), ‘SACU, China and India: The Implication of FTAs for Botswana, Lesotho, 

Namibia, and Swaziland (BLNS)’, tralac, January 2009,  

www.tralac.org/causedata/images/1694/WP012009SACUChinaIndiaFTAImplSandrey.pdf 
629Supra note 496, Lauren A. Johnston and Cheng Yuan(2014), P 18. 
630 See article by MOFCON, titled: 2015 Business Review XII: China-Africa Trade and Economic Cooperation Starts, 

available at http://english.mofcom.gov.cn/article/newsrelease/significantnews/201602/20160201254604.shtml, January 25, 

2016. 
631 “In 2015, China held the new trade and economic joint (mixed) committee with 10 countries and ECOWAS such as 

Zambia and Cameroon. See: Ibid.  
632 Ibid. For further detail see also ibid; “Interpretation of Johannesburg Action Plan (2016-2018). 

http://english.mofcom.gov.cn/
http://www.tralac.org/causedata/images/1694/WP012009SACUChinaIndiaFTAImplSandrey.pdf
http://english.mofcom.gov.cn/article/newsrelease/significantnews/201602/20160201254604.shtml
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Further, priority is not being set by African countries, mechanism to ensure sustainability of 

debts and debt burden distribution among African countries for intra-regional infrastructure is 

missing.  

However, taking cognizance of the distortionary implication emanating from resort to 

bilateralism within quasi-multilateral engagement under the auspice of FOCAC, Paul Kagame 

proposed change in structure of Africa’s bilateral engagement particularly in international 

partnership engagement at continental level to which partnership with China is quintessential.  

The report by Kagame proposed a much lesser delegation: “the troika (the current, former and 

incoming AU chairs); the chairperson of AU Commission; and the chairperson of RECs would 

represent Africa on such meetings.”633 The details of how it works and other related technical 

matters are in limbo but depending on how judicious and ingenious it will be may provide: “an 

opportunity to finance and build capacity towards initiatives with pan African unity and 

regional integration impact rather than those confined to individual countries, which focus on 

bilateral engagements.”634 

5.5.2. The Gordian-knot: Regional Platform for Harmonizing Asymmetric Policy 

Priority 

For a regional platform of harmonizing individual country policies, legal framework is a 

crucial element. At present, however, macroeconomic, trade, investment and monetary and 

fiscal policies in Africa vary from country to country as, liberalization policies have been 

conceived as national programs with national goals.635 This policy disconnect has been further 

exacerbated by the proliferation of bilateral trade engagements, particularly with China. The 

mandatorily calls for African governments to take the lead to harmonize policies across the 

                                                           

633 “The proposal was presented on the 28th AU summit held in Addis Ababa, Ethiopia on January 2017. The need for a 

change was realized and Kagame was appointed, equipped with Pan-African advisory team on the previous year summit in 

mid-2016. Kagame’s proposal is reminiscent of a ‘Banjul Formula’, a distinctive feature of India-Africa summit since 2008 

but abandoned later on 2015.” See: Yu-Shan Wu, the AU’s Institutional Reform: Implications for its relation with China, 24 

February/2017, Published on South African Institute of International Affairs (SAIIA), available at: 

http://www.saiia.0rg.za/opinion-analysis/the-aus-new-institutional-reform-implication-for-its-external-relations-with-china. 

Accessed on 22/03/2017.  
634 Philani Mthembu (2016), Reflecting on theJohannesburg Summit of the Forum on China-Africa Cooperation (FOCAC): 

Where to from here? IGD and FES: Global insight Issue No. 125/2016, P 5.  
635 Using national financial policies and have thus lacked a regional dimension, and this has turned out to be a serious 

impediment to regional integration and FDI. 

http://www.saiia.0rg.za/opinion-analysis/the-aus-new-institutional-reform-implication-for-its-external-relations-with-china
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board and to provide favorable conditions for a more active role of private sector across the 

frontiers.636 

So far NEPAD was one of the programs to spur the harmonization task, however, it lacks 

effective mechanisms for harmonizing national policies at a regional level and the legal 

authority to sanction countries that fail to do so.637 Moreover, it ought to be able to ensure that 

regionally agreed policies and targets are integrated with national plans and budgets. In the 

absence of local budgetary contributions towards sub-regional programs, ensuring a high 

degree of national ownership is very unlikely. Therefore, it is imperative that NEPAD 

transformed into an authority with full legal and administrative powers to coordinate and 

review the implementation of all policies and to impose sanctions on member governments 

that fail to implement agreed-upon commitments.638 

Moreover, the entire NEPAD project is steeped in a neoliberal philosophy that relegates the 

state to playing a minimal role, focusing on production and sovereignty of the market. The 

high priests of neoliberalism, of which NEPAD is the stepchild, are wrong to suggest that 

dismantling trade barriers and removing government interference in the economy is a panacea 

for weak and poverty-stricken African countries.639 However, a careful reading of the recent 

history of economic development in the newly industrializing countries (including China) 

points up the significant role of the state. In these successful countries, the role of government 

has been to develop:  

A mix of policies to enable the producers to become more productive; to protect them from 

unfair competition from outside; to regulate and deregulate the market appropriately; and to 

organize research, finance and transport, so as to enhance the competitiveness and the 

productivity of local actors engaged in the global economy.640 

Otherwise, it might be a complicit in closing down the policy space coupled with a gradual 

convergence around the ideology of development, i.e. the idea that China shares many neo-

                                                           

636 Fantu Cheru and Magnus Calais (2010), Countering ‘new imperialisms’: what role for the New Partnership for Africa’s 

Development? in Fantu Cheru and Cyril Obi (Eds.), The rise of China and India in Africa Challenges, opportunities and 

critical interventions, Pub. Zed Books: NY, P 232.  
637 Its status and authority remain poorly defined and given its subordinate role to the African Union (AU) a final solution 

towards such arrangement is unlikely to come soon. See: Ibid.  
638  Ibid.  
639Supra note 632, Fantu Cheru and Magnus Calais (2010), P 236.  
640 Ibid, P 231. 
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liberal approaches.641 In other words, rather than being an alternative for African states, which 

enables some form of triangulation, we gradually see a new liberal order emerging.642 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           

641Marcus Power et al. (2012), P 70. Citing: J. Ikenberry (2008) ‘The rise of China and the future of the West’, 87 Foreign 

Affairs1:23, P 26. 
642 Ibid  
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CHAPTER SIX 

6. CONCLUSION AND RECOMMENDATIONS 

6.1. Conclusion 

International Trading Regime  

In general, there are different category of international laws, ‘hard-law’ and ‘soft-law’ relevant 

to China-Africa trade, in particular. The earlier principally constitutes multilateral trading 

regime [namely, WTO], the ultimate outcome of Uruguay Round negotiation in 1995, on the 

backdrop of GATT 1947, which scholars claim it has attained the status of ‘international 

constitution’ for trade having 164 member states.  

For the case in point, it invariably applies to both China and forty-three African country 

member states to WTO and six with observer status, as they are on the process of accession. 

The countries on the process of accession are in principle not bound by WTO prescribed rules, 

however, the main accession process task of domestic trade policies and rules alignment in 

line with WTO prescription we cannot rule the ‘de facto’ ramifications it has on these 

countries. 

Virtually, the multilateral trading regime institutionalized under WTO is claimed to have 

realized rule based global trading system, so that prescribes mandatory rules which are 

applicable across the board on all member states. However, it has inbuilt flexibility for 

developing countries commensurate with their level of development, though whether it duly 

addresses their trade liberalization related conundrums and provide adequate policy space are 

subject of contention.  

The special and differential treatment exception for less developed countries are in addition to 

the general exceptions which are provided invariably to all countries to pursue other public 

policy objectives. 

In general, the SDT for developing countries and LDCs [with varying level of flexibility], 

involves various mechanisms like extended implementation period, preferential market access 

(could be provided by the developed/developing countries) and other ‘flexibilities’ in the use 

of non-tariff barriers, tariffs or subsidies as trade policy and those related to the institutional 

capacity of developing countries to implement commitments. However, the challenges in full 
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utilization of SDT to be a significant player in international trade in general pertains to two 

interrelated but discrete factors. The first, which is the subject of this study, related to legal 

aspect and supply-side problem.  

Accordingly, the very concept of SDT is obscure that although may serve for hortatory 

purposes, it was not able to generate any concrete legal rights and obligations that resulted in 

unpredictable preferential market access, lack of harmonization in various preferential 

schemes like Rules of Origin, SPS and TBT. Hence, developing countries proposed for a more 

‘precise, effective and operational’ and legally binding SDT regime in Doha. The other legal 

challenges relate to the fact that days for much of SDT were numbered; leading to the eventual 

disappearance in transitional phases, despite their status is not changed.  

Moreover, as opposed to the achievements on goods trade there exits unfinished business in 

the Uruguay Round liberalization called ‘reverse SDT’, particularly in relation to the 

persistent protection of labor-intensive manufactures in developed countries, continued 

application of high tariffs on particular products (‘tariff peaks’); and escalating tariffs on 

agricultural products, depending on the stage of production. Virtually, they are pursued at the 

expense of developing countries [in which all-African countries completely fall] and in many 

of them developing countries have significant comparative advantage.  

Regional Trade Agreement  

The other exception that justify departure from fundamental [MFN principle] of the multi-

lateral trading system is RTA formation. The WTO consider RTAs very seriously due to its 

trade creation and trade diversion effect, emanated from RTA’s aim of making trade among 

member states less burdensome than trade with non-members. The upsurge of RTAs, [North-

south in particular], were partly predicated on the deadlock and slow pace of multilateral trade 

negotiations, showcased by spectacular failures of DDA, besides economic considerations. 

Thus, used as a mechanism to reinforce the so-called ‘Singapore Issues’, which were dropped 

out of Doha Round, the case of EU-ACP EPA is instructive of this assertion. 

Conversely, south-south developing country groupings [of which African RECs are the case in 

point] are more of inclined at boosting intra-regional trade via producing regional public 

goods conducive to commerce, such as transportation networks and common institutions to 

enhance adherence to international product standards, stability and development.  
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WTO approach it in terms of maintain the status quo, because its prescription for RTA 

formation is that RTA shall not increase trade barrier to non-member states compared to 

barrier before its formation and it is aimed at greater liberalization which covers ‘substantially 

all’ goods traded among them and ‘notification’. The same holds true for GATS that the RTA 

must have substantial sectoral coverage and proscribe creation of new discriminations.  

The requirement that its burden is “not on the whole higher” than prior to RTA formation 

under GATT art. XXIV.5 invariably apply to all forms of RTA [FTA, CU and Interim 

Agreement], ‘substantially all trade’ requirement it does not apply to interim agreements 

because of significant trade policy co-ordination, and domestic regulations adjustments RTA 

formation entails. Hence, ‘interim agreements’, must lead to formation of a customs union or 

FTA ‘within a reasonable length of time’, [as defined under ‘Understanding on GATT Art. 

XXIV’] ‘should exceed 10 years only in exceptional cases’. The level of development of 

parties to the agreement may be exceptional circumstance justifying an extended period.   

Additionally, on RTA between developing countries [to which Africa and China belong] the 

‘Enabling Clause’ does mention that reciprocal preferential regional arrangements purely 

among developing countries, for mutual reduction or elimination of tariff, is exempt from 

MFN. GATS also envisage possibility of assuming asymmetrical obligations, even between 

developing and developed countries.  

African Economic Integration  

The history of integration in Africa in post-colonial period, with the ultimate aim of forming a 

single ‘African Economic Community’ envisaged in the Abuja treaty, was unsuccessful 

because it mainly hinge on two irreconcilable principles: overemphasized national sovereignty 

and zeal for economic integration, which presuppose compromising some level of sovereignty.  

The progress towards AEC is being ‘bucked up’ among others by eight RECs recognized by 

AU namely, COMESA, SADC, ECCAS, IGAD, ECOWAS, CENSAD, IGAD and AMU. 

While EAC have achieved the status of full customs union, the rest have FTA fully in force, 

with the exception of IGAD, AMU and CENSAD [legally speaking are still at preliminary 

cooperation and harmonization stage]. In order to spur coordination and harmony of trade 

rules among RECs to reinforce continental integration the recently launched largest RTA in 
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Africa [Tripartite Trade Agreement: among COMESA, EAC and SADC] and CFTA [planned 

to finalize on 2017] are at negotiations stage. 

The sluggish Economic integration in Africa attributed to multitude of inhibiting factors 

around states, RECs and the continent in general, including legal havocs and supply-side 

problem [the most inhibiting factor than legal concerns] and international trade regime on the 

other hand.  

At the regional level, integration agenda is being pursued by unduly excessive RECs, with 

overlapping membership and mission [sometimes inconsistent], entails acutely lacking 

resource wastage because of duplication of activities; lack of robust legal framework on 

certain critical issues; on issues law exists acute implementation problem. For instance, take 

TFTA that involves the 19 COMESA member states, the 5 EAC countries and 15-member 

SADC, but it constitute 26 countries. 

The spillover effect of outstanding issues from WTO agricultural trade liberalization have 

complicated the negotiation of free trade in those products. Despite African countries insisting 

for easier access into the developed world for their agricultural exports, in the intra- REC 

trade, “without a doubt and somewhat ironically the biggest barriers are in agricultural 

commodities. This is a demanding situation from multilateral process, chiefly Doha Round, to 

progress and give impetus to developing country RTAs, in which agriculture is backbone of 

their economy. 

Despite its role in substituting policy measures to promote industrialization by protecting 

infant industry, among AU recognized RECs, only three have trade remedies and competition 

legal regime.    

The other factor, which hamper regional integration in Arica, is related to fragmented 

engagement with external trading partners, EPA with EU and [in some respect engagement 

with China] are the major one. Ironically, supporting regional integration is one of the pillars 

of EU_ACP partnership agreement but it happened to be the other way round. Accordingly, it 

impose different rules of engagement on different countries, insistence for prohibition of using 

any form of export tax to ‘lock in’ to minimalist state development policy, demanding MFN 

treatment if any RTA is signed prospectively with any developing country, against exception 
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in WTO provided by ‘Enabling Clause’. Obviously, the target of which is to halt any form of 

engagement with China, based on binding normative legal framework in exclusion of EU.   

China-Africa Trade  

In general, China-Africa economic partnership is getting remarkable South-South cooperation, 

marking a clear departure from traditional North-South dominance as a major partner. 

However, China-Africa trade is highly concentrated around few African countries and linked 

to strong presence of China in the infrastructure building, and Chinese resources-backed loans 

and tied-aid to create business opportunity for Chinese traders and investors. Therefore, China 

export is more diversified machinery and transport equipment, manufactured goods dominate 

African imports. Conversely, the high concentration on few countries in part reflects 

prominence of natural resource and undiversified African exports to china.  

In long run, such complementarity might succumb to de-industrialization effect on parallel 

domestic industries (particularly evidenced in textile and clothing industry in South Africa). 

Under such conditions, African countries may risk falling victim to ‘trade immiserization’ due 

to international commodity price volatility and Chinese demand fall for African commodity as 

a result of its economic rebalancing.  

It has to do with long-term challenge related to China’s future economic and political 

trajectory, as big-power political and economic interests in the offing. Extrapolation of EU’s 

trend helps a lot as EU’s earlier engagement with Africa via Lomé convention resemble 

today’s Chinese approach. For instance, the current Chinese preference for bilateral 

engagement with African countries for significant practical projects is reminiscent of EU’s 

divisive approach in negotiating EPA, which poses significant setback to the already crippled 

African integration. 

Cooperation in its strictest sense of the term is illusionary in China-Africa economic 

partnership, and it is majorly a one way ratchet in which China takes the main role from taking 

initiatives, making and fulfilling commitments, supervising implementation. Despite 

enormous role African-countries coordination serves in their relation with China, formalized 

method to do is lacking. Even at country level only two countries, South Africa and Ethiopia, 

which have national monitoring committee. In order to, promote bilateral trade between Africa 
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and China, and intra-Africa trade various forward looking bold cooperation commitments 

were taken in terms of both trade and non-trade specific commitments.  

The commitments are mainly constituted in declarations and action plan resolution [attained 

‘soft law’ status] adopted by both sides under the auspices of FOCAC to govern and guide the 

mutual economic engagement including trade. Generally speaking, the latter category though 

it covers wide ranging non-trade specific engagements, ordained to provide preferential 

market access, technical cooperation in the sense of ‘aid for trade’ to some extent emanates 

from the WTO system which gives privilege to provide same for developing countries and 

LDCs. 

Despite providing zero-tariff market access to substantial list of goods, African LDCs were 

unable to benefit from this preferential access, due to various inhibiting factors, which 

includes non-tariff barriers, opacity of working mechanism, China's inaccessible Sanitary and 

Phyto-sanitary (SPS) requirements, and Chinese engagement in distortion acts like dumping, 

subsidy.  

Irrespective of Chinese long-term strategy in Africa, the burden is on African governments to 

come together and agree on their common needs and aims, based on joint strategic approaches 

that concretize the declarations of principle and the avowals of good intentions by China. 

Thus, the main hindrance to intra-Africa trade integration pertains to internal coordination, 

lack of robust legal framework, lesser legal harmony particularly at RECs level, wider 

implementation gap with respect to existing laws.  

With respect to legal harmonization and varying policy preference at national level, which 

falls myopic compared to RECs and AU levels, the central problem lies on extra-legal 

concerns, mainly related to economic aspect such as lack of infrastructure, finance, human 

capital and so on. However, regarding legal reforms, harmonization and implementation that 

could be done within capacity, the practice shows that there is least of attentions given to 

RECs and AU treaties, regulations and guidelines compared to other international institutions 

like WTO laws.  

It emanates from the fact that most of the pro-liberalization rules employed in African RECs 

law are general in nature, the existence and, more importantly, the modus operandi of the 

monitoring system including dispute settlement mechanism, which could have played a crucial 



138 
 

 
 

role in the actual interpretation, application and development of such rules is lagging, virtually 

is insignificant. The same applies to general economic engagement and trade regime in 

particular with external partners. 

6.2. Recommendations 

- There exists a pressing need to ameliorate the adverse effect of the gap between 

continental integration aspiration with lagging achievements so far, both in terms of 

establishing the basic legal frameworks and implementation gap in RECs integration laws 

vis-à-vis external dealing [with China]. In order to do so, different normative framework 

has to be developed [at least in the form of model agreements], which reflects common 

ground of African countries and serves as springboard for external engagements. In effect, 

reserving the process of integration as internal issue and/or at least minimizing external 

intervention from entangling, redirecting for their self-interest and sometimes setting 

agenda of the integration process. However, it should not be in a manner that distract and 

‘rule out’ cooperation and assistance from external partners, has to be the underlined 

theme of the process. 

- Moreover, the process of writing down prospective mutual rules of engagement must 

ensure African countries coordination and policy synergy, as opposed to race to the bottom 

scenario of uncoordinated and individual dealings so far in FOCAC. Thus, limit the dual 

aspect of dealing with China i.e. FOCAC only for collective gathering and “divide-and-

deal” for practical implementation of the FOCAC commitments [on trade promotion and 

significant infrastructure projects or supply-side barriers to trade], thereby limit the divided 

engagement at least to the level of RECs, except for national concerns. In doing so, 

reinvigorate the latest ‘Kagame proposal (2017)’ via enhancing and institutionalizing it 

using Legal framework in a manner that helps to minimize its effect sub-regional and 

national imbalance, and promote trans-national and trans-regional cooperation not only 

with China but also among African countries. 

- Africa at both regional and RECs level must fill the gaps in lack of legal framework on 

certain issues, claimed to have been capable of serving as policy instruments [like 

competition law] and lack of monitoring mechanism on national implementation of REC 

treaties. In doing so, must reinvigorate its efforts towards soft balancing between 
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flexibility [legal barking] with strictness [legal bite] via institutionalized Legal framework. 

Thus, it has to be discreet enough to discipline Chinese contradictory engagements like 

providing zero tariff treatment on the hand and engaging in anti-competitive trade practice 

[like dumping, subsidy]; and in a manner that coordinate divided African countries 

engagement with China. 

- Regarding the challenges from other economic partners demand like the case of EU-ACP 

EPA, which is still on interim stage and demand MFN treatment in case Africa entered 

into RTA with one of major developing countries against WTO privilege as per Enabling 

Clause 1979, Africa must take a collective stand to limit its implication on prospective 

China-Africa EPA. 

- Africa must find a way to ensure collective advantage from the opportunity of relocating 

Chinese investments due to ‘Changing Chinese Growth model’ and a mechanism to ensure 

sustainability and distribution of Chinese provided debts for building trans-national 

infrastructure. 

- Learning from unsuccessful regional and sub-regional harmonization and coordination 

efforts, mainstreaming of the African integration agenda in bilateral, regional trade 

arrangements and national trade policy discourses and align its implementation alongside 

WTO agreements and others like EU-EPA, to take advantage of technical assistance or 

‘aid for trade’ provided by these agencies. 

- To counter myopically uncoordinated [sometimes antagonistic] national policy response 

for hortatory trade promotion commitments. 
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