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The Adequacy of Ethiopia’s Bilateral Investment Treaties in Protecting the 

Environment: Race to the Bottom 

ABSTRACT 

States have the sovereign right to regulate investment activities within their territories to cope up 

with various policy objectives. One of such areas where regulation is necessitated is the 

protection of the host State’s society and the environment. Bilateral Investment Treaties (BITs) 

are being used not only as instruments which protect foreign investors and their investments but 

also as a means of eroding the policy space of the States which host the investment. Against this 

backdrop, this study aims at elucidating how to strike a balance between the protection of the 

foreign investment and the protection of the environment under Ethiopia’s BITs. Accordingly, it 

finds that the BITs of Ethiopia accord various protections to investments of foreign investors but 

they do not impose enforceable obligations on the investors concerning environmental 

protection. The BITs are also strict when it comes to the obligations of host State but they are 

mute concerning the rights of same. The absence of environment-friendly provisions and the 

recognition of unqualified Fair and Equitable Treatment (FET) and indirect expropriation 

provisions in the BITs deteriorate the right to regulate Foreign Direct Investment (FDI) towards 

environmental protection. This study introduces a model BIT in light of which the country can 

improve the existing BITs so as to encourage only responsible investments. It finds the need to 

adopt a holistic approach of reforming the BITs from the preambles to the substantive contents. 

In order to safeguard Ethiopia’s right to regulate, the preambles, the FET and indirect 

expropriation provisions of the BITs should be reconsidered. For this to happen, a resort to 

amendment, termination and renegotiation of the agreements would be a way-out. Thus, new 

generation of BITs is needed to introduce a bottom-up approach and ensure sustainable 

development. 
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1. INTRODUCTION 

1.1. Background of the Study 

Nowadays, the international economic relationship among States is characterized by massive 

cross-border flow of capital paving ways via which foreign nationals could directly invest their 

finance in other States. This type of capital flow, referred to as Foreign Direct Investment (FDI), 

often takes place between capital exporting countries and capital importing countries. The effect 

of FDI in the state which hosts the investment is multifarious. For instance, it has the potential to 

contribute to the economic growth and development of the state. Contrary to this, FDI also 

causes pollution, land degradation, climate change etc thereby causing harm to the society and 

the environment. As a matter of fact, the wastes that industrial plants release threatens the 

human, animal, and plant life and safety. Investors may also bring obsolete technologies which 

can endanger the environment and life in the host state.1 Accordingly, developing states came to 

realize the two dimensions of FDI, i.e. investment results not only in the prosperity of these 

states but also negatively affects the society and the environment.2 

The harmful effects of investment activities on the environment may call for state intervention.3 

The World Commission on Environment and Development (WCED) suggested as far back as 

1987 that “economics and ecology can interact destructively and trip into disaster.”4 The Bhopal 

catastrophe of 3rd December 1984, which happened right after the 1970s Indian government’s 

policy to encourage foreign companies to invest in local industry, best illustrates this scenario.5 

In that industrial incident, more than forty tons of methyl gas was leaked from a pesticide plant 

in Bhopal, India and immediately killed at least three thousand eight hundred people and caused 

                                                           
1 M Sornarajah, The International Law on Foreign Investment 109-110(3edn, Cambridge University Press) (2010). 
2 Jorge E. Vinuales, Foreign Investment and the Environment In International Law: An Ambiguous Relationship, 
The Graduate Institute, Center For International Environmental Studies, Geneva, Research Paper No. 02, at 6. 
3Altayesh Taddese, The Negative Impact of Foreign Direct Investment on People’s Right to Food: Ethiopia’s 
Horticulture/ Floriculture Industry, LL.M Short Thesis, Central European University, (2016), at 35. 
4 Report of the World Commission on Environment and Development, ‘Our Common Future’, UNGA Res 
A/42/427, (1987) Annex, Chapter I, available at http://www.un-documents.net/our-common-future.pdf.  (Accessed 
on 10th of January 2017). 
5 See for instance Edward Broughton, The Bhopal disaster and its aftermath: a review, available at 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1142333/.  doi: 10.1186/1476-069X-4-6 (Accessed on 14th of 
January 2017).  
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significant morbidity and premature death for many thousands more.6Thus, while economic 

ideas and tools can contribute to the achievement of environmental protection, there can also be 

tension between environmental goals and investment activities.7The importance of 

environmental concerns could also be observed in investment arbitration.8Modern investment 

law has recently gained much attention due to the perception of large‐scale foreign investment 

occasionally cutting across other essential interests such as environmental protection.9 

Before the second half of the twentieth century, the relationship between aliens and their 

investments and the host states were used to be governed as the relationship between the home 

states of the foreign investors and the host states, i.e. the so-called gunboat diplomacy. By then, 

though the relationship remained power-based, host states, at least theoretically speaking, had 

unlimited regulatory powers when making decisions related to human, animal and plant life and 

health, the environment and other non-economic interests. It was not until the late 1950’s that a 

tremendous shift happened in the regulation of FDI.10 Since it was impracticable to adopt 

Multilateral Investment Treaty (MIT), states started to regulate FDI on bilateral basis through 

Bilateral Investment Treaties (BITs).  

The current trend envisages that BITs afford broad protections to foreign investors not only in 

substantive terms of their contents but also with respect to procedural matters. The substantive 

provisions of BITs recognize different kinds of standards of treatments which tilt towards the 

protection of the interests of investors at the expense of the host states. The dispute settlement 

provisions of the agreements also enabled investors to drag sovereign states before international 

tribunals. Thus, there are two apparently conflicting interests, i.e. the need to protect foreign 

investment and to exercise a sovereign mandate to pass regulatory decisions. This, in turn, calls 

                                                           
6Id. 
7 James R May and J Patrick Kelly, The Environment and International Society: Issues, Concepts, and Context in 
Shawkat Alam et al (eds), Routledge Handbook of International Environmental Law 18 (Routledge, London) 
(2013). 
8Id. 
9 Marc Jacob, International Investment Agreements and Human Rights, INEF Research Paper Series on Human 
Rights, Corporate Responsibility and Sustainable Development 03 (2010). Available at http://www.humanrights-
business.org/files/international_investment_agreements_and_human_rights.pdf. (Accessed on 21st December of 
2016).  
10 The first BIT was signed between Germany and Pakistan in 1959. See Treaty for the Promotion and Protection of 
Investments between the Federal Republic of Germany and the Islamic Republic of Pakistan, Nov. 25, 1959, 457 
U.N.T.S. 23 (entered into force Apr. 28, 1962), available at 
http://investmentpolicyhub.unctad.org/Download/TreatyFile/1387. (Accessed on 22nd of January 2017).  
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for the need to strike a balance between the two interests. Despite the negative effects FDI may 

cause to the society and the environment, developing countries set aside the protection of the 

environment and compete in attracting FDI thereby causing race to the bottom.  

Thus, the protection of the environment remains one of the most serious contemporary issues of 

the international investment legal regime and to strike a balance between the two is not always 

easy.11International Investment Agreements (IIAs) have a key role in supporting the protection 

of the environment that is essential for our economies and for sustainable development.12 In 

particular, IIAs define how the treaty partners balance investor protection with other public 

policy objectives.13 Nevertheless, investment treaties of our time are more of mechanisms 

through which a small and typically powerful set of private actors can change the substantive 

content of the law outside the normal domestic legislative and judicial frameworks.14 

It has to be noted that Ethiopia, as a sovereign State and in pursuance of obligations assumed 

under domestic and international laws, is supposed to regulate FDI activities in the country for 

the interest of the society and the environment. Thus, in order to avert a potential danger that 

may be caused in this regard, it is important to make sure that FDI supports societal and 

environmental protection thereby contributing to sustainable development, which should be at 

the heart of every economic activity including FDI. 

 

 

 

 

                                                           
11 Won Kidane and Weidong Zhu, China-Africa Investment Treaties: Old Rules, New Challenges, 37 Fordham I L J, 
4, (1034), 1067 (2014). 
12 United Nations Environment Programme, UNCTAD Conference on International Investment Agreements and 
Sustainable Development: UNEP Statement on IIAs delivered by Anja von Moltke 16.3.2016, available at 
http://unctad-worldinvestmentforum.org/wp-content/uploads/2016/03/Statement-UNEP.pdf. (Accessed on  3rd of 
November 2016).  
13 Kathryn Gordon and Joachim Pohl, Environmental Concerns in International Investment Agreements: A Survey, 
OECD Working Papers on International Investment, OECD Publishing, (2011), at 7.  
14Lise Johnson and Oleksandr Volkov, State Liability for Regulatory Change: How International Investment Rules 
are Overriding Domestic Law, (2014), at 1. Available at https://www.iisd.org/itn/2014/01/06/state-liability-for-
regulatory-change-how-international-investment-rules-are-overriding-domestic-law/. (Accessed on 2nd November of 
2016).  
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1.2. Statement of the Problem 

The inward flow of FDI into Ethiopia is increasing rapidly. Ethiopia has also concluded dozens 

of BITs for the promotion and reciprocal protection of the investments.15 These BITs are 

concluded hoping that they will contribute to the development of the country. Undeniably, with 

FDI come not only prosperity particularly in terms of economic development but also pollution 

of different types to human, animal and plant life and safety. In addition to the sovereign right to 

regulate economic activities of all sorts in its territory, the country also assumed a set of 

obligations both under domestic and international laws to protect the environment. 

Though the contribution to environmental pollution and climate change of such countries as 

Ethiopia is relatively minimal, these countries are primarily vulnerable to the environmental 

crisis. Over the past few years, industrial activities in Ethiopia are attracting attention of not only 

the nearby communities but also of the government because of their harm to the society and the 

environment. The change in weather conditions and droughts the country is witnessing can be a 

good scenario in this regard. The Ethiopian government repeatedly says that measures shall be 

taken against those investors causing environmental pollution and those transgressing 

environmental laws. In this regard, it is important to look at the fate of any measures the 

government may impose for the sake of environmental protection in light of the BITs. In other 

words, it is important to consider the extent to which the existing BITs of Ethiopia support the 

imposition of measures to protect the environment when the environment is harmed as a result of 

FDI.  

The FDI-environment issue is triggered by the arbitrariness in the BITs and before investment 

tribunals concerning the place of environmental concerns from the angle of investment 

protection. Environmental issues and FDI are closely related as the latter poses a particular 

problem for poor countries striving to protect their environments.16 The growing number of IIAs 

and investor-state disputes has given rise to concerns that the investment promotion and 

                                                           
15 So far, Ethiopia has concluded thirty BITs for the promotion and reciprocal protection of investments. See 
UNCTAD page, available at http://investmentpolicyhub.unctad.org/IIA/CountryBits/67. (Accessed on 4th of 
October 2016). Out of these, only twenty one BITs are in force. These are those signed with Algeria, Austria, China, 
Denmark, Egypt, Germany, Finland, France, Iran, Israel, Italy, Kuwait, Libya, Malaysia, the Netherlands, Sudan, 
Sweden, Switzerland, Tunisia, Turkey and Yemen. 
16 Report of the World Commission on Environment and Development, supra note 4, Chapter III. 
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protection function of the IIAs might erode a state’s ability to pursue sustainable development.17 

At one end of the extreme is that States have the right and duty to take regulatory measures to 

protect the societal interest on the environment.18 At the other end is that IIAs oblige States to 

provide foreign investors compensation for expropriation, and to treat foreign investors fairly 

and equitably, and in a non-discriminatory manner.19 

Various stakeholders have raised concerns regarding the effect of investment obligations under 

BITs on the sustainability of the development in the host states.20 In addition, some studies have 

revealed, though inconclusively, that increasing FDI and BITs of themselves do not necessarily 

result in economic growth and development.21 It has not been an easy task to reconcile the 

investor-state competing interests as foreign investors strive to safeguard their economic 

prosperity in the host states at all costs. This principally emanates from the BITs, which govern 

the relationship between the foreign investors and the host States. In light of these facts, it is vital 

to study Ethiopia’s BITs to bring about the necessary reforms so that the environmental concern 

acquires the place it deserves under the BITs. 

1.3. Literature Review 

In a nutshell, those scholars who studied the relationship between economic activities and the 

environment have concluded that investment activities could cause unnecessary impacts to the 

environment. Some researchers also found that the BITs of developing countries lack adequate 

policy space for environmental protections. Only very few works are directed towards the study 

of Ethiopia’s BITs. In this section, an attempt will be made to analyze some of the relevant 

materials. 

                                                           
17 Suzanne A. Spears, The Quest for Policy Space in a New Generation of International Investment Agreements, 13 J 
I E L 4 (1037), 1038 (2010). 
18Id. 
19Id. 
20 Andrew Newcombe, Canada’s New Model Foreign Investment Protection Agreement (2004), at 2. Available at 
http://www.italaw.com/documents/CanadianFIPA.pdf. (Accessed on 17th December of 2016). 
21J A Van Duzer et al, Integrating Sustainable Development into International Investment Agreements: A Guide for 
Developing Countries (2012), at 27. Available at 
https://www.iisd.org/pdf/2012/6th_annual_forum_commonwealth_guide.pdf. (Accessed on 10th January of 2017). 
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Aisha A. Sinda22 discusses the implications of BITs on sustainable development in Tanzania and 

finds that the existing BITs of the country extend far into the country’s policy space, imposing 

harsh investment rules with far reaching consequences for development. It goes on saying that 

the country has to review its BITs to ensure that they are in harmony with the country’s broader 

social and economic objectives.  

Peterson has pointed out that the BITs of our time have negative implications on sustainable 

development.23 He argues that States’ sovereignty includes the right of the government to 

regulate economic activities for the public interest. His work envisages that the promotion and 

protection of investment activities must not be done at the cost of other non-economic policy 

objectives. Environmental policy objectives should be as commanding and central as those of 

finance or economic policy objectives.24 

The study of Mekete Teferi25 examines the status of BITs in Ethiopia and claims that Ethiopia’s 

BITs are not mutually beneficial agreements as they favor capital exporting countries. He goes 

on saying that Ethiopia has neither a treaty making capacity nor a treaty making department 

compared to that of her BIT partners. He further discusses that the Ethiopian BITs are devoid of 

adequate space for the protection of the environment. However, the study has not addressed on 

the way outs for making the BITs environment-friendly thereby realizing sustainable 

development.  

Altayesh, in her work on the negative impact of FDI, is of the opinion that countries compete 

among themselves to attract as many foreign investors as possible through deregulation of 

various aspects of doing business.26 Accordingly, the governments of developing and least 

                                                           
22 Aisha A. Sinda, Foreign Direct Investment in Tanzania: Implications of Bilateral Investment Treaties in 
Promoting Sustainable Development in Tanzania, LL.M Thesis, University of Pretoria, South Africa, (2010), at 44. 
Available at http://repository.up.ac.za/bitstream/handle/2263/28452/dissertation.pdf;sequence=1. (Accessed on 9th 
December of 2016).  
23 Luke E Peterson, Bilateral Investment Treaties-Implications for sustainable Development and Options for 
Regulation, Friedrich Ebert Stiftung SAIIA IISD (2006). Available at http://www.fes-
globalization.org/publications/ConferenceReports/FES%20CR%20Berlin_Peterson.pdf. (Accessed on 15th of 
January 2017). 
24Audun Ruud, Governance for sustainable development: The challenge of environmental policy integration in 
Norway (2009) at 4. Available at: https://www.cairn.info/revue-l-europe-en-formation-2009-2-page-143.htm. 
(Accessed on 10th February of 2017). 
25Mekete Teferi, The Existing Status of Bilateral Investment Treaties in Ethiopia: Issues and Trends, LL.M Thesis, 
Addis Ababa University, Addis Ababa, (2011), at 86. 
26Altayesh, supra note 3. 
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developed countries adopt lax regulatory standards to derive short-term economic benefits.27 

This, however, endangers the long-term interests of the society. 

Elias28 claims that fairly negotiated contracts between foreign investors and the concerned organs 

of the host state could ensure the implementation of the promises of foreign investors like social 

and environmental responsibility. Such contracts can also embody safeguards against 

environmental harm and efforts to improve transparency including through civil society 

oversight.29 He goes on saying that even though fairly negotiated contracts do not envisage new 

benefits to host countries, they transpose the promises that are expressed into binding 

obligations.30 

Daniel31 examines the correlation between the systems of land acquisition in Ethiopia vis-à-vis 

FDI and implications thereof and exposes that foreign investors, in some cases, engage in 

activities beyond the terms and conditions of their contract. He adds that some investors use 

chemicals prohibited by the international community thereby affecting the livelihoods of local 

people.32 In the view of Murado,33 inimical development activities such as the ones that ruin the 

environment could emanate from investment activities. On top of this, Daniel illustrates, 

evidence shows lack of capacity or political will by the Ethiopian state to enforce national 

regulation or international conventions on the protection of the environment.34 

In his study on the environmental degradation and management, Adugnaw discusses that one of 

the constraints in promoting environmental management in Ethiopia is lack of proper policy and 

legislation implementation.35 He illustrates that though Ethiopia has adopted a number of 

important policies, there is a poor implementation of them and also such policies as the 
                                                           
27 James Krueger, et al., Environmental Permitting in Ethiopia: No Restraint on “Unstoppable Growth?”, 1 
Haramaya L R. 73, 81 (2012). 
28 Elias N. Stebek, Between, Land Grabs and Agricultural Investment: Land Rent Contracts with Foreign Investors 
and Ethiopia’s Normative Setting in Focus, 5 Mizan L R. 175, 196 (2011). Available at 
http://dx.doi.org/10.4314/mlr.v5i2.1. (Accessed on 25th of November 2016). 
29Id. 
30Id. 
31 Daniel Behailu, Large-Scale Land Acquisition in Ethiopia – Towards Attracting Foreign Direct Investment, 3 
JLAEA. 279, 291 (2015). 
32Id. 
33Murado Abdo, Reforming Ethiopia’s Expropriation Law, 9 Mizan L R. 301, (2015). Also available at 
http://dx.doi.org/10.4314/mlr.v9i2.3. (Accessed on 14th of December 2016).   
34 Daniel, supra note 31. 
35Adugnaw Birhanu, Environmental Degradation and Management in Ethiopian Highlands: Review of Lessons 
Learned, 2 I J Env’tl Protection and Policy. 24, 31 (2014). 
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investment policy are hindering proper implementation of effective and sustainable practices for 

resource management.36 Accordingly, he calls upon the concerned organs to come up with new 

policies and to modify the existing ones.37 Yared, on his part, finds that Ethiopia has no proper 

mechanism for implementation of obligations she assumed to protect the environment.38 

Accordingly, he advocates that cooperation through multilateral or bilateral arrangements or 

other appropriate means is essential to effectively control, prevent, reduce and eliminate adverse 

environmental effects resulting from activities conducted in all spheres. 

The literatures discussed in the foregoing paragraphs show certain degree of relevancy to the 

subject matter of this study.  However, neither of them essentially addressed the concerns of this 

work particularly from the angle of the research questions and objectives raised herein. Some of 

them belong to other jurisdictions; some assess the impacts of FDI on the environment; some of 

them are not up to date and some fail to provide for way outs in addressing the problem. 

Therefore, there exists a gap filled by this research.   

1.4. Objectives of the Study 

1.4.1. General Objective 

The general objective of this study is to examine how to strike a balance between the protections 

of FDI and Ethiopia’s right and duty to impose regulatory measures to protect the environment 

through BITs. 

1.4.2. Specific Objectives 

The specific objectives are: 

 Assessing the approaches of inculcating environment-friendly provisions into BITs. 

 Identifying the best experiences of other jurisprudences and creating a new roadmap for 

new generation of BITs. 

                                                           
36Id. 
37Id.  
38Yared Beyene, Environmental Problems and Solutions in Ethiopia Generally and in Africa Specifically (A Case 
Study on Ethiopia) (2009), at 26. Available at http://keynote.conference-
services.net/resources/444/2653/pdf/iwawce2012_0105.pdf. (Accessed on 3rd February of 2017). 
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 Assessing the possibility of amending, or changing the current Ethiopian BITs so as to 

ensure sustainable development. 

1.5. Research Questions 

In order to achieve the aforementioned objectives, the study poses the following questions:  

 How should the conflict between the right and duty to protect the environment and 

compliance with investment treaty obligations be addressed? 

 To what extent the phrase “… in accordance with the laws of the host state…” in BITs is 

sufficient in enabling the country impose regulatory measures to protect the 

environment?  

 What are the feasible approaches of inculcating environment-friendly provisions in BITs 

and how is it possible to integrate sustainable development objectives into BITs? 

 What are best lesson that we can bring to Ethiopia in this regard? 

1.6. Research Methodology 

This study is a library-based critical analysis of relevant legal instruments. The primary sources 

of data are various BITs to which Ethiopia is a party, the Investment Proclamation of Ethiopia, 

the Constitution of the Federal Democratic Republic of Ethiopia (FDRE), domestic 

environmental laws and policies and Multilateral Environmental Agreements (MEAs). The 

MEAs and domestic environmental legal frameworks of Ethiopia are used to corroborate the 

State Sovereignty justification in establishing Ethiopia’s right and duty to protect the 

environment. The secondary sources of data are arbitral awards of investment arbitration 

tribunals; model BITs of different countries, law books, journal articles, internet, and official 

reports of different organizations.  

For the purpose of comparative study, I have used the BITs concluded by some African countries 

including Tanzania, Senegal, Morocco, Egypt, and Nigeria. In addition, I have thoroughly 

analyzed model investment agreements of India, the Southern Africa Development Community 

(SADC) and the International Institute for Sustainable Development(IISD), most of which are 

used by developing economies in the course of negotiating their BITs. These model agreements 

contain innovative provisions of which Ethiopia should be aware. This research primarily 
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employed a qualitative approach of data analysis. It is qualitative in the sense that most of the 

data are legal rules and principles. 

1.7. Scope of the Study 

The study is an examination of the policy space of Ethiopian BITs on the country’s capacity to 

regulate environmental issues, and not an examination of the physical environmental effects of 

the very inflow of investments. It is further a legal analysis in the sense that it aims at a legal 

answer to its questions, rather than a political or sociological answer. It has to be noted that this 

analysis has IIAs as its focal point. To contextualize the research, however, a general reference to 

Ethiopia’s obligations under some domestic laws and MEAs has been made. It is beyond the 

scope of this study to examine the implications of environmental regulations on FDI.  

1.8. Significance of the Study 

No doubt, Ethiopia is becoming one of the major destinations of FDI in Africa. Large-scale 

investment activities are being admitted to the country. It is hoped that such capital inflow will 

largely contribute to the socio-economic development of the country. Ethiopia is also committed 

towards the protection of the environment. Accordingly, the incorporation of environment-

friendly provisions in BITs will enable the country strike the balance between the protection of 

investments and of the environment. More specifically, the contribution will help those 

government officials responsible to negotiate and sign BITs as it will establish the need, and 

how, to draft provisions of BITs in the manner that best ensures the protection of the 

environment. Thus, I believe, it fills the lacuna in the existing body of knowledge. It also serves 

as a benchmark for other researchers to study the subject matter further. 

1.9. Limitations of the Study 

It is only recently that scholars started to pay a due attention to the interaction between 

promotion of investment activities and protection of the environment. As a result, only few 

literatures are available in Ethiopia’s context. In addition, the research was conducted under 

financial and time constraints. Despite such paucity of resources, much effort was exerted to 

ensure the relevancy and dependability of the data. 
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1.10. Organization of the Study 

The thesis is divided into four chapters. The first chapter presents the introductory matters and is 

subdivided into nine subsections including the general background, statement of the problem, 

literature review, objectives, research questions, research methodology, scope, significance and 

limitations of the study. Chapter two establishes the relationship between FDI and sustainable 

development in the context of IIAs. It also pinpoints some common provisions of BITs with a 

particular relevance to environmental protection. The third chapter examines the adequacy of 

policy space under Ethiopian BITs towards the protection of the environment. Finally, chapter 

four comes up with conclusion and recommendations.   
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2. THE NEXUS BETWEEN FDI AND SUSTAINABLE 

DEVELOPMENT 

2.1. Introduction  

This chapter addresses the relationship between FDI and sustainable development. Knowing this 

relationship is vital in directing FDI activities towards the kind of development certain economy 

demands so as to easily reform the regulatory framework.  For this purpose, it approaches 

sustainable development from the perspective of environmental protection. Accordingly, it 

primarily examines the nexus from the angle of the justification for the right to regulate FDI in 

one’s own territory. It also reflects on the convenience of the nature and structure of the old and 

new generations of BITs. In so doing, it pays due attention to the rights and obligations of the 

Parties as recognized in the treaties. More specifically, the provisions of BITs with a 

repercussion on environmental protection will be briefly discussed along with the jurisprudence 

of investment arbitration tribunals. 

2.2. The Right to Regulate FDI 

The inflow of FDI into the territory of the host State is not a sufficient condition to ensure the 

overall prosperity of the recipient State. The extent to which the FDI supports sustainable 

development of the host State depends on many factors. One of such determinants is the 

effectiveness of the regulatory measures that can be imposed to mould foreign investment 

activities. This is because not all investment activities in all cases are beneficial to the host State. 

In other words, there are numerous instances where FDI causes unnecessary harm to the 

recipient State. Accordingly, the ‘right to regulate FDI’ is at the heart of ‘responsible 

investment.’ 

The right to regulate FDI and sustainable development envisages two closely related concepts. 

They both can appear in different parts of IIAs including preambles and substantive provisions. 

The ‘right to regulate’ is necessitated, inter alia, by societal interests like the protection of the 

environment and other non-economic interests. The need to ensure proper balance between the 

promotion of FDI and environmental protection reflects the competing interests posed by the 

principle of state sovereignty on the one hand and the need for international co-operation on the 
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other.39 The right to regulate investment is an expression of a country’s sovereignty under 

international law and it includes both the general legal and administrative framework of host 

countries.40 This right is granted not by investment agreements.41 

As mentioned earlier, host states of foreign investments may resort to regulation for various 

reasons some of which are the protection of non-economic interests like the environment, labor, 

human rights etc. Under these circumstances, action taken in the name of a public interest can 

enter into tension with investment protection standards embodied in investment treaties.42 It has 

to be noted that FDI can bring about the desired development only when it coincides with the 

protection of the environment, i.e. when economic activities contribute to sustainable 

development.   

2.3.  The Notion of Sustainable Development  

There is no consensus among scholars and literatures concerning the definition of sustainable 

development. According to the WCED definition of sustainable development of 1987, 

“sustainable development is a development which meets the needs of the present generation 

without compromising the ability of future generations to meet their own needs.”43 This 

definition of sustainable development is a widely recognized one. The report, which came to be 

known as the Brundtland Report, attempted to reconcile the controversial issues between 

environment and economic activities. It goes without saying that sustainable development is both 

a conceptual and practical approach to addressing socio-economic and environmental concerns.44 

                                                           
39Tsegai Berhane and Merhatbeb Teklemedhin, Environmental Law Teaching Material, Prepared under the 
Sponsorship of the Justice and Legal System Research Institute (2009), at 6. Available at 
https://chilot.files.wordpress.com/2011/06/environmental-law-teaching-material.pdf. (Accessed on 23rd of February 
2017). 
40 United Nations Conference on Trade and Development, 2015, Investment Policy Framework for Sustainable 
Development. Available at 
http://investmentpolicyhub.unctad.org/Upload/Documents/INVESTMENT%20POLICY%20FRAMEWORK%2020
15%20WEB_VERSION.pdf. (Accessed on 10th of January 2017).  (UNCTAD 2015 hereafter). 
41 Howard Mann, The Right of States to Regulate and International Investment Law, Comment on Expert Meeting 
on the Development Dimension of FDI: Policies to Enhance the Role of FDI in Support of the Competitiveness of 
the Enterprise Sector and the Economic Performance of Host Economies, (2002), at 5. Available at 
http://www.iisd.org/pdf/2003/investment_right_to_regulate.pdf. (Accessed on 5th December of 2016).  
42 Lorenzo Cotula, Do investment treaties unduly constrain regulatory space? 2014, Available at http://www.qil-
qdi.org/investment-treaties-unduly-constrain-regulatory-space/ (Accessed on 15th of January 2017), at 1. 
43 Report of the World Commission on Environment and Development, supra note 4, Chapter II. 
44 Sustainable Development- Education and Training Unit, available at 
http://www.etu.org.za/toolbox/docs/development/sustainable.html. (accessed on 16th of January 2017). 
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The concept emerged out of a worldwide movement that recognized that development patterns 

were focusing on economic growth and accumulation without considering how this was harming 

the environment and other non-economic interests.45 

Sustainable development is a broad concept which encompasses socio-economic and 

environmental aspects among other things. This is to mean that sustainable development focuses 

on the interrelationship between the three dimensions of economic growth, social development 

and environmental sustainability. According to the environmental aspect of sustainable 

development, an environmentally sustainable system must maintain a stable resource base, 

avoiding over-exploitation of renewable resource systems or environmental sink functions, and 

depleting non-renewable resources only to the extent that investment is made in adequate 

substitutes.46 There is a concern that economic policies of individual countries and international 

economic relations both have great relevance to sustainable development.47 This is why lack of 

integration across sectors in terms of strategies, policies and implementation has long been 

perceived as one of the main pitfall of previous approaches to sustainable development.48 

It has to be recalled that FDI activities are necessary for sustainable development but whether 

they lead to sustainable development depends on a number of factors, including effective 

domestic regulation in host states.49 The effectiveness of domestic regulation, in turn, is 

dependent on the regulatory space available in investment agreements. Since investment 

agreements constrain domestic government action in the interests of protecting foreign investors 

and, it is hoped, encourage foreign investment as a result, they inevitably affect sustainable 

                                                           
45Id. 
46 Jonathan M. Harris, Basic Principles of Sustainable Development, Global Development and Environment 
Institute, Working Paper 00-04, (2000), at 6. Available at 
http://www.ase.tufts.edu/gdae/publications/working_papers/Sustainable%20Development.PDF. (Accessed on 3rd 
January of 2017).  
47 Agenda 21, United Nations Conference on Environment and Development, Rio de Janerio, Brazil, 3 to 14 June 
1992, available at https://sustainabledevelopment.un.org/content/documents/Agenda21.pdf. (Accessed on 1st of 
January 2017). 
48 David L. Blanc, Towards integration at last? The sustainable development goals as a network of targets, DESA 
Working Paper No. 141 ST/ESA/2015/DWP/141. (2015), at 1. Available at 
http://www.un.org/esa/desa/papers/2015/wp141_2015.pdf. (Accessed on 10th December of 2016). 
49 Marie-Claire C. Segger et al., Sustainable Development in World Investment Law, IUCN Academy of 
Environmental Law eJournal, (2012), at 1. Available at 
http://www.italaw.com/documents/SustainableDevelopmentinWorldInvestmentLawChapter1GehringandNewcombe
.pdf. (Accessed on 6th November of 2016). 
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development.50 In particular, social and environmental effects of FDI necessitate ensuring that 

investment contributes to sustainable development objectives as a priority for all countries in 

general and for developing countries in particular.51 As BITs are the primary instruments used to 

regulate FDI, it is important to introduce and discuss these agreements.   

2.4. Nature and Structure of Old Generation of BITs  

For the purpose of this thesis, BITs are classified into two generations without exact reference to 

the time when the new generation of BITs emerged. The classification is basically made on the 

basis of their contents in relation to the rights and the duties of the Parties thereto. Accordingly, 

those BITs that focus on the sole protection of the investment but not on the regulatory space of 

the host States are labeled as old generation of BITs. On the other hand, those BITs which 

attempt to strike a balance between the protection and promotion of investment on the one hand 

and the regulatory rights of the host State on the other are referred to as the new generation of 

BITs. Accordingly, the author’s stand will tilt towards the need to adopt this new generation of 

BITs.   

In a nutshell, IIAs are the totality of investment rules that govern offshore investment activities 

which may take the form of MITs, trade agreements constituting investment provisions and 

BITs. To be more specific, BITs are IIAs entered into between two countries that are designed to 

establish rules and enforcement mechanisms governing foreign investment between the state 

parties and their nationals.52 Basically, these treaties are concluded between sovereign countries 

willfully and there is no room for the influence from investors. Treaties in the general normative 

setting are also guided by the principle of sovereign equality. This, however, is not to mean that 

bargaining power is immaterial at all. According to some writers, BITs were designed by 

Western capital-exporting countries to protect their investors when they make investments 

abroad, typically in developing countries.53 Given the nature of the rights and obligations usually 

                                                           
50 Id. 
51 UNCTAD 2015, supra note 40. 
52 Genevieve Fox, A Future for International Investment? Modifying BITs to Drive Economic Development, 46 
Gregorian J Int’l L. 229, 229 (2014). 
53 Luke E. Peterson, Bilateral Investment Treaties- Implications for Sustainable Development and Options for 
Regulation, FES Conference Report (2007), at 2. Available at http://www.fes-
globalization.org/publications/ConferenceReports/FES%20CR%20Berlin_Peterson.pdf. (Accessed on 15th January 
of 2017). 



16 
 

16 
 

stipulated in the treaties, it can be inferred that they are typically one-way instruments as they 

basically establish obligations for host states and not for investors.54 Such discrepancy can have 

far-reaching consequences, hampering the potential of host States to address societal concerns.55 

Developing countries accept restrictions on their sovereignty hoping an increment in FDI 

inflow.56 However, this increment in FDI cannot be taken for granted. 

According to some scholars, since the late 1950s, BITs served dual purposes.57 On the one hand, 

developed countries consider BITs as a means of reducing investor risk by creating rules and 

enforcement mechanisms governing the protections afforded to foreign investors and their 

investments.58 Developing states, on the other hand, sign BITs to attract foreign investment with 

the belief that FDI will promote economic development.59 

Consequently, some scholars argue that concluding BITs worsen the human rights practices of 

developing countries very likely because they tie the hands of host governments.60 In other 

words, understanding international investment law as a mere protective framework has a 

particularly significant unbalancing effect if its operation is detached from the broader body of 

domestic and international law governing negative externalities, such as the adverse impact on 

the environment.61 The recent move is, thus, to incorporate human rights standards in the 

contents of BITs, either by explicitly referencing human rights or by including related provisions 

with regard to, for instance, environmental protection.62 Accordingly, it will be necessary to 

convince governments of developing country host states that new sustainable development-based 

                                                           
54 Gabriel Bottini, Extending Responsibilities in International Investment Law. E15Initiative. Geneva: International 
Centre for Trade and Sustainable Development (ICTSD) and World Economic Forum (2015), available at 
www.e15initiative.org/. (accessed on 9th ofFebruary2017). 
55Id. at 1. 
56 Eric Neumayer and Laura Spess, Do bilateral investment treaties increase foreign direct investment to developing 
countries?, London: LSE Research Online. (2005), Available at http://eprints.lse.ac.uk/archive/00000627. (Accessed 
on 4th of February 2017). 
57 Fox, supra note 52, at 232. 
58Id. 
59Id. 
60 Cristina Bodea and Fangjin Ye, Bilateral Investment Treaties (BITs): The Global Investment Regime and Human 
Rights, p. 27. Available at http://wp.peio.me/wp-
content/uploads/PEIO9/102_80_1432544970788_Bodea_Ye_25_05_2015_peio.pdf. (accessed on 23rd of February 
2017). 
61 Jorge E. Vinuales, International Investment Law and Natural Resource Governance, The E15 Initiative, 
Strengthening the Global Trade and Investment System for Sustainable Development, (2015), at 7. Available at 
http://e15initiative.org/wp-content/uploads/2015/07/Extractive-Vinuales-FINAL1.pdf. (Accessed on 11th of 
December 2016). 
62Bodea and Ye, supra note 60. 
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investment agreements will help them to attract investment at least as well as traditional 

agreements would.63 

Coming to the general makeup of BITs, the agreements usually constitute a title, preamble, 

definition of terms, the rights and duties of the Parties, standards of protections and dispute 

settlement mechanisms. Just like for other agreements, the preamble to BITs reflect the 

justifications for adopting the agreements. In other words, they envisage objectives and purposes 

of the agreements. As referred to in this thesis, preambles are of an immense help in the course 

of interpretation of BITs. In addition, BITs usually incorporate definitional provisions. The 

definitional part of BITs does two things. First, it defines what activities constitute a covered 

investment to be protected under the concerned agreement. Second, it defines covered investors 

to be accorded protection. Disputes concerning the definition of investment and investor are not 

uncommon in investor-state disputes. 

Furthermore, BITs allot provisions to the rights and duties of the Parties to the treaty. The 

standards of protection are the extensions of the rights and duties of the Parties. BITs usually 

recognize the Most Favored Nation (MFN) treatment, i.e. a State shall not discriminate between 

foreign investors and their investments on the one hand and the investments and investors of 

third States in the absence of a justifiable ground for any differential treatment; National 

Treatment (NT), i.e. a State shall not discriminate between foreign investors and their 

investments on the one hand and its own investors and their investments on the other. In 

addition, it is not uncommon to find FET, full protection and security and compensation for 

expropriation under BITs.64 Though there may be slight difference in wordings, these standards 

of treatment of foreign investors and their investments in BITs are almost similar.65 From among 

these standards of treatment, the NT and MFN standards are considered comparative, while the 

                                                           
63Segger et al, supra note 49, at 271. 

64 Jarrod Hepburn et al., Sustainable Development in Regional Trade and Investment Agreements: Policy 
Innovations in Asia?, CISDL Working Paper, (2007), at 21. Available at 
http://cisdl.org/public/docs/news/cisdl_studie_asia.pdf. (Accessed on 5th November of 2016). 
65 Martha Belete and Tilahun Esmael, Rethinking Ethiopia’s Bilateral Investment Treaties in Light of Recent 
Developments in International Investment Arbitration, 8 Mizan L. Rev. 117, 122 (2014). 
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FET standard do not per se contain a comparative element and is therefore an absolute 

standard.66 

2.5. New Generation of BITs 

Currently, states are adopting new generation of BITs to integrate the notion of sustainable 

development in investment activities. Domestically, States are working to integrate investment 

policy into development strategy, incorporating sustainable development objectives in 

investment policy and ensuring investment policy relevance and effectiveness.67 At the 

international level, there is a need to balance the rights and obligations of foreign investors and 

host States so as to resolve the systemic complexity of the IIA regime.68 

As pointed out earlier, the new generation of BITs differs from the old ones in terms of the rights 

and obligations of the Parties they constitute. At policy level, new generation investment policies 

have three broad aspects.69 These are (i) ensuring that investment policies are a central part of 

development strategies of States; (ii) realizing sustainable development through attracting 

investment activities which are responsible to the society and the environment; and (iii) adopting 

policies that promote and facilitate investment.70 Such policies need to serve two potentially 

conflicting purposes, i.e. to create attractive conditions for foreign investors and to enable a 

regulatory framework ensure that any negative social or environmental effects are minimized.71 

In other words, at the heart of the new generation of BITs is to facilitate not all investments but 

only the responsible ones. Needless to mention, an investment which acknowledges the policy 

space of the host States is a responsible investment. Accordingly, if investment agreements are 

carefully designed, they can be important levers of sustainable and environment-friendly growth 

and development.72 More specifically, they can contribute to implementing appropriate 

environmental standards thereby filling a gap for sustainable investment and providing sufficient 

                                                           
66 Alessandra Asteriti, Greening Investment Law, PhD thesis, University of Glasgow, (2011), at 65. Also available 
at http://theses.gla.ac.uk/2813/. (Accessed on 15th December of 2016). 
67 UNCTAD 2015, supra note 40. 
68Id. 
69Id. 
70Id. 
71Id. 
72 UNEP, supra note 12. 
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policy space and flexibilities for countries to design and promote national policies conducive to 

environmental objectives.73 

2.6. Obligations of the Parties under BITs 

The extent to which BITs enable host states to regulate investment for the sake of environmental 

protection could be manifested in the respective obligations assumed by the parties. Such 

obligation is tripartite in nature in the sense that host states, foreign investors and the home states 

of the investors each assume an obligation to protect the environment. In addition to the 

obligations of a party’s being the right of the other, some IIAs also explicitly give rights to the 

parties. 

2.6.1. Host State Obligations 

In addition to the obligations they owe to the foreign investors and their investments, host state 

also assume obligations with respect to the protection of the environment. In other words, it is 

not tenable to argue that obligations of all sorts for the protection of the environment should rest 

on the investor’s shoulders. In this regard, Art. 20 of the IISD Model BIT74 provide that “it is 

inappropriate to encourage investment by relaxing domestic labor, public health, safety or 

environmental measures.” 

At this juncture, one may question the relevancy of the IISD Model BIT for Ethiopia. It has to be 

mentioned here that the IISD Model has many features that make it more suitable for investment 

legal regime of Africa.75 It establishes that the purpose of an IIA is to foster international 

investment that is supportive of sustainable development aspirations and requirements in both the 

North and South. For instance, it explicitly provides for ensuring sustainable development of the 

host state by adopting the minimum standards for environmental protection in the following 

language.  

                                                           
73Id. 
74Int’l Inst. for Sustainable Dev., IISD Model International Agreement on Investment (Apr. 2005), available at 
http://www.iisd.org/pdf/2005/investment_model_int_agreement.pdf, (Accessed on 23rd of January 2017).  
(hereinafter IISD Model). IISD is an independent and non-profit organization established in 1990 which works to 
resolve challenges of integrating environmental and social priorities with economic development.  
75Kidane and Zhu, supra note 11, at 1074. 
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Recognizing the right of each Party to establish its own level of domestic environmental 
protection and its own sustainable development policies and priorities, and to adopt or 
modify its environmental laws and regulations, each Party shall ensure that its laws and 
regulations provide for high levels of environmental protection and shall strive to 
continue to improve those laws and regulations.76 

Currently, in addition to imposing explicit obligations on investors, there is also a move to insert 

provisions for the rights of host state in BITs. Though such rights may be of various types, it is 

vital to consider the regulatory right as recognized in Model BITs. For instance, the IISD Model 

provides for the right to regulate as inherent right of the host state. The Model acknowledges the 

rights of the host states, in accordance with the general principles of international law, to pursue 

their own development objectives and priorities.77 Art. 25 (b) of the Model provides that, in 

accordance with customary international law and other general principles of international law, 

host states have the right to take regulatory or other measures to ensure that development in their 

territory is consistent with the goals and principles of sustainable development, and with other 

social and economic policy objectives. Sub-article (d) of the same provision states that, bona 

fide, non-discriminatory, measures taken by a Party to comply with its international obligations 

under other treaties shall not constitute a breach of this Agreement. The foregoing provisions 

give a wide discretion for host states to impose regulatory measures to ensure the compliance of 

investment activities with the developmental priorities and sustainable development objectives of 

their own.  

2.6.2. Investor Obligations 

Most IIAs currently provide for State obligations but do not specify investor obligations or 

responsibilities.78 Legally binding obligations on companies and individuals are stipulated by 

national law but are often absent in BITs. BITs offer foreign investors an additional layer of 

protection in respect of government action and policy that could affect their operations and 

profitability.79 They also impose no enforceable responsibilities on investors regarding their 

                                                           
76 IISD Model, supra note 74, Art. 21 (A). 
77Id. Art. 25 (A).  
78 UNCTAD 2015, supra note 40. 
79 Trade Justice Movement, Worried About UK BITs? The case of reviewing UK investment protection provisions, 
available at https://www.tjm.org.uk/documents/Worried_about_your_BITS_report__FINAL.pdf. (Accessed on 5th 
of December 2016), at 9. 
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conduct in host countries, whether in terms of the economic contribution of their activities, or in 

terms of their environmental obligations.80 

However, there are some Model IIAs providing for the explicit obligation of investors. For 

instance, the IISD Model requires investors and investments to strive, through their management 

policies and practices, to contribute to the development objectives of the host states and the local 

levels of government where the investment is located.81 For this obligation to be effective, 

however, the host states and their machineries must clearly ascertain their development priorities. 

The Model also obliges investors or the investment to engage in pre-establishment impact 

assessment. 

Investors or the investment shall comply with environmental assessment screening 
criteria and assessment processes applicable to their proposed investments prior to their 
establishment, as required by the laws of the host state for such an investment or the laws 
of the home state for such an investment, whichever is more rigorous in relation to the 
investment in question. On all occasions, the investor or investment shall comply with the 
minimum standards on environmental impact assessment and screening that the Parties 
shall adopt at the first meeting of the Parties, to the extent these are applicable to the 
investment in question.82 

What is more, the IISD Model calls for the application by investors and home states of the 

precautionary principle, which provides that where there are threats of serious or irreversible 

damage, lack of full scientific certainty shall not be used as a reason for postponing cost-

effective measures to prevent environmental degradation.  It stipulates that: 

Investors, their investment and host state authorities shall apply the precautionary 
principle to their environmental impact assessment and to decisions taken in relation to a 
proposed investment, including any necessary mitigating or alternative approaches to the 
investment, or precluding the investment if necessary. The application of the 
precautionary principle by investors and investments shall be described in the 
environmental impact assessment they undertake.83 

In addition to the pre-establishment duty, investors also assume various post-establishment 

obligations under the IISD Model. For instance, it is recognized that “investors and investments 

shall not manage or operate the investments in a manner that circumvents international 

                                                           
80Id. 
81 IISD Model, supra note 74, Art. 11 (C).  
82Id. Art. 12 (A). 
83Id. Art. 12 (D). 
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environmental, labor and human rights obligations to which the host state and/or home state are 

parties.”84 

For the proper implementation of the aforementioned obligations, the IISD established investors’ 

liability in their home states and the integration of such allegations in the dispute settlement. 

Investors could be subjected to civil actions for liability in the judicial process of their home state 

for the acts or decisions made in relation to the investment where such acts or decisions lead to 

significant damage, personal injuries or loss of life in the host state.85 

2.6.3. Home State Obligations  

The recent trend in BITs envisages the need to impose certain obligations on the home state of 

investors. The IISD, for instance, obliges the home state to make sure that its legal system is bold 

enough to render its investors liable for violation of investment agreements to the detriment of 

host state. Not surprisingly, it renders the host state laws applicable to the proceedings of 

liability. It provides that: 

Home states shall ensure that their legal systems and rules allow for, or do not prevent or 
unduly restrict, the bringing of court actions on their merits before domestic courts 
relating to the civil liability of investors for damages resulting from alleged acts or 
decisions made by investors in relation to their investments in the territory of other 
Parties. The host state laws on liability shall apply to such proceedings.86 

2.7. Provisions of BITs with repercussion on Environmental 

Protection and the Jurisprudence  

The impact of investment agreements on domestic regulations is the most contentious substantial 

issue concerning investment protection.87 Its impact depends on a number of factors and 

elements of the agreement including the definition of the substantial standards such as non-

                                                           
84Id. Art. 14 (D). 
85Id. Art. 17. 
86Id. Art. 31. 
87 Markus Krajewski, Modalities for investment protection and Investor-State Dispute Settlement (ISDS) in TTIP 
from a trade union perspective, Summit2014 EU-US Brussels, at 14. Available at http://library.fes.de/pdf-
files/bueros/bruessel/11044.pdf. (Accessed on 3rd February of 2017).  
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discrimination, FET and expropriation.88 In the following pages, a brief discussion of the most 

important provisions will be in order. 

2.7.1. Fair and Equitable Treatment 

The FET standard requires the host State to accord a ‘fair and equitable treatment’ to the 

investments of foreign investors. This standard of protection of foreign investment remains a 

controversial standard of treatment under IIAs. According to some literatures, the first use of the 

FET clause in the IIA context traces back to Article I of the Draft Convention on Investments 

Abroad proposed by Hermann Abs and Lord Shawcross in 1959, which obliged each Party to at 

all times ensure fair and equitable treatment to the property of the nationals of the other Parties. 

In addition, such property shall be accorded the most constant protection and security within the 

territories of the other Parties and the management, use and enjoyment thereof shall not in any 

way be impaired by unreasonable or discriminatory measures.89 

Similarly, almost all BITs require host states to accord FET to investments of investors from the 

other state. The concept of FET is more of uncertainty because the notions of fairness and equity 

do not connote a clear set of legal prescriptions in international investment law and allow for a 

significant degree of subjective judgment paving ways for foreign investors to bypass domestic 

laws and other regulatory measures.90 The Black’s Law Dictionary defines fair as “impartial, 

just, equitable, and disinterested.”91 An important element that tribunals have considered in 

determining whether there was a violation of the FET standard is the notion of the legitimate 

expectations of the investor. Some tribunals have read an extensive list of disciplines into the 

FET clause, which are taxing on any State, but especially on developing and least-developed 

countries; lack of clarity persists regarding the appropriate threshold of liability.92 

In Tecmed v Mexico, concerning the revocation of a license for the operation of a landfill, the 

tribunal reasoned that: 

                                                           
88Id. 
89 UNCTAD, Fair and Equitable Treatment, UNCTAD Series on Issues in International Investment Agreements II 
(2012), at 5. Available at http://unctad.org/en/Docs/unctaddiaeia2011d5_en.pdf. (Accessed on 22nd January of 
2017). 
90 UNCTAD 2015, supra note 40. 
91 Bryan A. Garner, Black’s Law Dictionary, 8 ed (2004). 
92 UNCTAD 2015, supra note 40.  
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The FET standard of treatment, in light of the good faith principle established by 
international law, requires the Contracting Parties to provide to international investments 
treatment that does not affect the basic expectations that were taken into account by the 
foreign investor to make the investment. The foreign investor expects the host State to act 
in a consistent manner… so that it may know beforehand any and all rules and 
regulations that will govern its investments…93 

Some tribunals have explicitly ruled that a breach of legitimate expectations may happen even 

where the host State is acting in the good faith pursuit of a legitimate regulatory measure. In 

Enron v. Argentina, the tribunal noted that FET is desirable in order to maintain a stable 

framework for the investment and concluded that a key element of FET is the requirement of a 

“stable framework for the investment.”94 In paragraph 262 of its award, the same tribunal added 

that legitimate expectation are derived from the conditions that were offered by the State to the 

investor at the time of the investment and that such conditions were relied upon by the investor 

when deciding to invest. The tribunal, under paragraph 263 of the award, further established that 

the principle of good faith is not an essential element of the FET standard and therefore violation 

of the standard would not require the existence of bad faith on the part of the host State.  

Other tribunals also ruled that if the legal framework governing the investment changes in a way 

that was not anticipated by the investor at the time of making the investment, then the investor 

should be compensated for the cost of complying with those changes.95 This means that if a new 

law is adopted, or an existing law is changed or applied in a new way,96 those changes can 

trigger state liability. Moreover, onerous levels of compensation awarded to investors could 

preclude poorer states from taking effective measures to give effect to their international 

                                                           
93Tecnicas Medioambientales Tecmed SA v. United Mexican States,(ICSID Case No. ARB(AF)/00/2) Award, 29 
May 2003, para. 154. 
94Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case No. ARB/01/3, Award, May 
22, 2007. Paras. 259 & 260; Enron v. Argentina, Decision on the Application for Annulment, 30 July 2010, paras. 
307-313. 
95See, e.g., Suez, Sociedad General de Aguas de Barcelona S.A. and InterAgua Servicios Integrales del Agua S.A. v. 
Argentine Republic, ICSID Case No. ARB/03/17, Decision on Liability, July 30, 2010, para. 207; Total v. 
Argentina, ICSID Case No. ARB/04/1, Decision on Liability, Dec. 27, 2010, para. 122. 
96Occidental Exploration and Production Company v. Ecuador, LCIA Case No. UN 3467, Final Award, July 1, 
2004. 
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obligations to protect their environmental patrimony, since they will often not be in a position to 

finance interference.97 

Thus, the use of FET to protect investors’ legitimate expectations can indirectly restrict 

countries’ ability to change investment-related policies or to introduce new policies including 

those for the public good that may have a negative impact on individual foreign investors.98 FET 

protections can under some treaties extend to subsequent actions of the state, for example 

changes in laws or regulations, withdrawals of essential licenses, imposition of new duties or 

export quota or similar.99This primarily emanates from the extensive subjectivity in the course of 

interpretation of BITs by arbitral tribunals. Not surprisingly, a claim for breach of the FET 

standard, based on the violation of the principles of good faith and protection of legitimate 

expectations can be successful with a lower standard of proof than a claim for indirect 

expropriation.100 

At this juncture, it is important to clarify how the FET standard of treatment recognized under 

BITs could undermine the environmental concerns of the host State. Let me explain this through 

example. Assume that Ethiopia as a host State imposed one of the measures required for 

environmental protection to ensure compliance with domestic environmental laws or other 

MEAs. The question that follows is what could be the reaction of the foreign investor towards 

the environmental measure. As a matter of fact, they may end up in dispute. In the course of 

dispute settlement, the BITs concluded between the host State and the home State of the investor 

come to scene. When put on the table of arbitral tribunals, the BITs, supplemented by the 

jurisprudence, are subject to broad interpretation. As discussed earlier, FET and indirect 

expropriation provisions of BITs are known by enabling these foreign investors allege every 

measure of the host State as constituting its treaty obligation. Accordingly, a host State may be 

required to pay compensation for the changes that it introduced to its laws regulating the 

investment including environmental protection. Or it may be ordered to compensate the investor 

                                                           
97 Luke E. Peterson and Kevin R. Gray, International Human Rights in Bilateral Investment Treaties and in 
Investment Treaty Arbitration, International Institute for Sustainable Development, (2003), at 31. Available at 
https://www.iisd.org/pdf/2003/investment_int_human_rights_bits.pdf. (Accessed on 2nd of November 2016).  
98 UNCTAD 2015, supra note 40. 
99 Dunn Gibson and Crutcher LLP, Bilateral and Multilateral Investment Treaties: What all Dealmakers Need to 
Know (2015), at 2. Available at http://www.gibsondunn.com/publications/documents/Bilateral-and-Multilateral-
Investments-Treaties--What-All-Dealmakers-Need-to-Know.pdf. (Accessed on 11th November of 2016). 
100Asteriti, supra note 66, at 87-88. 
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or the investment when it revokes an investment permit on the basis of environmental pollution 

or other environmental interests. 

Some BITs tie the FET standard to the customary international law minimum standard of 

treatment. In such type of agreements, FET cannot be invoked as a separate standard. What is 

more, the violations of other provisions of the agreement or another agreement do not give rise to 

the breach of FET. Art 6 of both the Canada-Tanzania BIT and Canada-Senegal BIT provides for 

the “Minimum Standard of Treatment” to be accorded to the investments of foreign investors. 

The provisions oblige each Party to accord to covered investments treatment in accordance with 

the customary international law minimum standard of treatment of aliens, including fair and 

equitable treatment. The provisions add that FET does not require treatment in addition to or 

beyond that which is required by the customary international law minimum standard of treatment 

of aliens. Furthermore, a breach of another provision of the Agreements in question, or of a 

separate international agreement, does not establish that there has been a breach of FET. 

According to the United Nations Conference on Trade and Development (UNCTAD), “where an 

IIA ties the FET obligation to the customary international law minimum standard of treatment of 

aliens, the threshold of liability as applied by arbitral tribunals has been generally higher, i.e. the 

host State’s conduct needs to be egregious or outrageous.”101 This type of FET is referred to as a 

qualified FET. On the other hand, where a FET provision of investment agreements make no 

such reference or where what it constitutes are not listed illustratively or exhaustively, the 

threshold of liability of the host State is very low. This kind of FET is ‘unqualified’ and can be 

easily said to have been breached. 

The foregoing paragraphs illustrate that FET standard could be used by foreign investors 

inappropriately to challenge the legitimate regulatory measures of the host States including 

measures taken for environmental purposes. This emanates from lack of a clear demarcation line 

between where FET ends and regulatory measures start. Foreign investors and investments could 

cause intolerable harm to the environment and could try to justify their wrongs by the broad and 

subjective interpretation of this standard of treatment. 

 

                                                           
101 UNCTAD 2015, supra note 40, at 13. 
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2.7.2. Expropriation  

In a nutshell, there is no consensus among scholars on the definition and scope of the term 

expropriation. Nor do investment rules and regulations provide precise definition. Generally 

speaking, expropriation can be of two types: direct and indirect. The former is made through a 

formalized expropriation decree or law whereas the latter emanates from measures the host state 

takes to regulate economic activities within its territory, even where such regulation is not 

directly targeted at an investment.102 It has to be clear that not all measures of the host State 

constitute expropriation under international investment law. In other words, there are some 

measures essential to the efficient functioning of the State for which no compensation shall be 

paid. Environmental protection could be a typical example here. In the course of imposing any 

measure for environmental protection, however, the host State must take into account its 

investment treaty obligations. 

Though whether a measure taken by the host State is non-compensable regulatory measure or 

otherwise is to be determined on a case by case analysis in the course of dispute settlement, it is 

important to highlight some criteria that may be taken in to consideration. Basically, the purpose 

of the measure needs to be examined. Accordingly, it is important to make sure that the measures 

are taken for environmental protection. Second, any such measure shall not cause a substantial 

deprivation of the economic interests of the investor. When severe economic impact is caused to 

the foreign investor, the host State may be required to pay compensation. Third, it shall not be 

used as a disguised taking of the investment and shall be non-discriminatory. 

A broad definition of indirect expropriation, adopted because of lack of precise definition of the 

term, in IIAs may result in a situation where all state measures that harm an investor can be 

considered an indirect expropriation, irrespective of the reasons that underlie any such 

measure.103 Accordingly, the determination of the scope of indirect expropriation is a 

prominently debated issue particularly whether or not it includes “measures tantamount to 

expropriation.” The practice of tribunals tends to show that such a phrase includes indirect 

                                                           
102Suzy H. Nikièma, Indirect Expropriation, Best Practices Series, IISD, 2012, at 1. Available at 
http://www.iisd.org/pdf/2012/best_practice_indirect_expropriation.pdf. (Accessed on 3rd November of 2016).  
103Id, at 3. 
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expropriation. For instance, in Tecmed v. Mexico,104 the tribunal held that the failure to renew the 

operating permit had violated Article 5 of the Mexico-Spain BIT, which safeguards investors 

from expropriation or equivalent measures. It recognized that the measures adopted by a State, 

whether regulatory or not, are an indirect de facto expropriation if they are irreversible and 

permanent and further noted the following: 

Generally, it is understood that the term ‘equivalent to expropriation’ or ‘tantamount to 
expropriation’ included in the Agreement and in other international treaties related to the 
protection of foreign investors refers to the so-called ‘indirect expropriation’ or ‘creeping 
expropriation’, as well as to the de facto expropriation. Although these forms of 
expropriation do not have a clear or unequivocal definition, it is generally understood that 
they materialize through actions or conduct, which do not express the purpose of 
depriving one of rights or assets, but have actually that effect.105 

As most IIAs also prohibit indirect expropriation, which extends to regulatory takings, and as 

some arbitral tribunals have tended to interpret this broadly so that it includes legitimate 

regulatory measures in the pursuit of the public interest, the expropriation clause has the 

potential to pose undue constraints on a State’s regulatory capacity.106 To avoid this, 

policymakers could clarify the notion of indirect expropriation and introduce criteria to 

distinguish between indirect expropriation and legitimate regulation that does not require 

compensation.107 

Thus, it can be said that, depending on its definition, the scope of expropriation clause can be 

very broad so as to include a substantial amount of regulatory measures taken by the host state. 

Investment tribunals interpreting expropriation provisions in IIAs have also given a broad 

meaning to expropriation thereby restricting the discretion of states to impose regulatory 

measures. Some international investment tribunals have found that environmental regulatory 

measures constituted expropriation thereby entailing the liability to pay compensation. For 

instance, in Santa Elena v. Costa Rica, the tribunal stated that: 

Expropriatory environmental measures, no matter how laudable and beneficial to society 
as a whole, are, in this respect, similar to any other expropriatory measures that a state 
may take in order to implement its policies: where property is expropriated, even for 

                                                           
104Tecmed v. Mexico, supra note 93. 
105Id, para. 114. 
106 UNCTAD 2015, supra note 40. 
107Id. 
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environmental purposes, whether domestic or international, the state’s obligation to pay 
compensation remains.108 

Imposing restriction on expropriation clauses could be one way out to enable the host state take 

regulatory measures so that non-discriminatory regulatory actions by a treaty party that are 

designed and applied to protect legitimate public welfare objectives, such as the environment, do 

not constitute indirect expropriations. It is also possible to overcome this problem by inserting 

substantive provisions in IIAs that define regulatory measures to avoid all sorts of confusion. 

Some BITs to which developing countries are Parties recognize that non-discriminatory 

measures aimed at protecting the environment do not constitute expropriation. For instance, the 

BIT entered into between India and Senegal109 is a good example in this regard. It constitutes an 

annex for the interpretation and clarification of expropriation, which forms an integral part of the 

BIT.  It provides that “except in rare circumstances, non-discriminatory regulatory actions by a 

Party that are designed and applied to protect legitimate public welfare objectives including 

health, safety and the environment concerns do not constitute expropriation or 

nationalization.”110 Similarly, the BIT concluded between Canada and Tanzania BIT111 states 

that: 

Except in rare circumstances, such as when a measure or series of measures are so 
severe in the light of their purpose that they cannot be reasonably viewed as having 
been adopted and applied in good faith, non-discriminatory measures of a Party that 
are designed and applied to protect legitimate public welfare objectives, such as 
health, safety and the environment, do not constitute indirect expropriation.112 

Accordingly, it is possible for the host state to impose measures to protect the environment 

without the measure constituting indirect expropriation.  

                                                           
108Santa Elena v. Costa Rica, ICSID, Case No. ARB/96/1, para 72 (2002). 
109 Agreement Between the Government of the Republic of India and the Government of the Republic of Senegal for 
the Promotion and Protection of Investments, (signed 03/07/2008 and entered into force 17/10/2009). Available at 
http://investmentpolicyhub.unctad.org/Download/TreatyFile/1595. (Accessed on 3rd of December 2016). (India-
Senegal BIT hereafter). 
110Id. Annexure 5.1 (3). 
111Agreement between the Government of Canada and the Government of the United Republic of Tanzania for the 
Promotion and Reciprocal Protection of Investments (signed on 17th May of 2013). Available at 
http://investmentpolicyhub.unctad.org/IIA/CountryBits/222.  (Accessed on 23rd of January 2017). (Canada-Tanzania 
BIT hereafter). 
112Id. Art. 10 (5) last para. 
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Furthermore, the India-Senegal BIT states that “actions and awards by judicial bodies of a Party 

that are designed, applied or issued in public interest including those designed to address health, 

safety and environmental concerns do not constitute expropriation or nationalization.”113 

Pursuant to the BIT between Turkey and Senegal,114 measures aimed at the protection of the 

environment do not constitute expropriation provided that they are non-discriminatory.115 Thus, 

tribunals need to be cautious of the regulatory measures that host States may take to protect their 

environmental interest and measures that constitute indirect expropriation. 

2.8. Summary 

In principle, every state has a sovereign right to regulate every economic activity including FDI 

within its territory. The need to regulate FDI is primarily triggered by societal objectives 

including the protection of society and the environment. The protection of the environment forms 

one aspect of sustainable development, i.e. the claim that the present generation shall meet its 

needs without compromising the needs of the future generation. The protection of the 

environment is, thus, concerned with the interests of the present and the future generations.   

This Chapter has addressed that the role of FDI in ensuring sustainable development cannot be 

taken for granted. Instead, it is determined by the availability or otherwise of policy space to 

impose regulatory measures under investment agreements. If the investment agreements 

particularly the BITs adopt adequate policy space, it is more likely that States can channel FDI 

towards the pursuit of sustainable development. The reverse is true where there exists no 

adequate policy space to regulate FDI.  

In majority of cases, the purposes of BITs is to protect foreign investors and their investments in 

the host States. They are not concerned with the sustainable objectives of the host States. The 

general structure of BITs are also designed in a way that safeguards the investor interests at the 

expense of the host States. Nevertheless, States are experiencing new generation of BITs. 

Accordingly, an attempt is underway to impose enforceable obligations not only on foreign 

investors but also on their home States and the host States. 

                                                           
113 India-Senegal BIT, supra note 109, Annexure 5.1 (4). 
114Agreement between the Government of the Republic of Turkey and the Government of the Republic of Senegal 
Concerning the Reciprocal Promotion and Protection of Investments, Signed on 15th June of 2015. (Turkey-Senegal 
BIT hereafter). 
115Id. Art 5 (2). 
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It has been stated that environmental concerns form one aspect of sustainable development. 

Accordingly, an investment regime which supports environmental protection is very critical in 

realizing sustainable development in the host State. This necessitates examining the extent to 

which the provisions of BITs are environment-friendly. The chapter has located some provisions 

of BITs that have implications on environmental protection. In this regard, the FET standard of 

treatment and expropriation provisions is of a particular concern. They restrict the policy space 

for environmental protection. Thus, in order to ensure sustainable development in general and 

the protection of the environment in particular, BITs must incorporate adequate space for the 

right to regulate FDI. 
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3. ENVIRONMENTAL REGULATORY SPACE IN MODEL IIAs 

AND ETHIOPIA’S BITs 

3.1. Introduction 

This chapter is devoted to ascertaining the regulatory space allotted to the protection of the 

environment under some model investment agreements and under Ethiopia’s BITs. It strives to 

locate the best lessons that we can bring to Ethiopia when it comes to incorporating 

environment-friendly provisions in the BITs. It starts with describing the modalities of 

inculcating sustainable development into BITs with their respective implications. Along the same 

lines, it examines the place of environmental protection in Ethiopia’s BITs with a particular 

emphasis on the relevant provisions of the agreements. In particular, it emphasizes on the rights 

and obligations Ethiopia assumed as a host State under the BITs with their repercussion on the 

policy space desired to protect the environment. It also presents a general overview of Ethiopia’s 

right and duty to protect the environment. Moreover, it critically examines recent developments 

in the history of Ethiopia’s BITs with a particular emphasis on the draft Model BIT of Ethiopia 

and the BIT recently concluded between Ethiopia and the United Arab Emirates. 

3.2. Modalities and implications of environmental provisions in IIAs 

As discussed in the second chapter of this thesis, the current approach is that traditional objective 

of BITs to focus only on the protection and promotion of foreign investors’ investment works no 

more. New generations of BITs are paying due attention to the need to integrate public interest 

matters, such as the environment in their provisions. An attempt to incorporate environmental 

concerns in investment agreements began with the incorporation of environmental-friendly 

provisions in the Energy Charter Treaty (ECT),116 the North American Free Trade Agreement 

(NAFTA) and the Organization for Economic Cooperation and Development (OECD) 

guidelines. More recent IIAs also incorporate provisions that explicitly recognize the importance 

of non-economic factors, such as human, animal plant life or health or the environment.117 This 

is an indication of the need to strike a balance between the individual rights of investors on the 
                                                           
116 Energy Charter Treaty, Dec. 17, 1994, 2080 U.N.T.S. 95, art. 26(6), available at 
http://investmentpolicyhub.unctad.org/IIA/mostRecent/treaty/3118. (Accessed 22nd of October 2016). 
117 Thomas Waelde & Abba Kolo, Environmental Regulation, Investment Protection and ‘Regulatory Taking’ in 
International Law, 50 Int’l & Comp. L.Q. 811, 816–17 (2001); Andreas Kulick, Global Public Interest in 
International Investment Law 69 (James Crawford et al. eds., 2012). 
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one hand and the regulatory needs of the host State on the other. This section examines the 

modalities of incorporating environment-friendly provisions in investment agreements. 

3.2.1. Preambles  

The sovereign right to regulate may be expressly recognized in the preamble of IIAs. At this 

juncture, it is vital to consider the role of preambles. The language of the preamble can aid 

tribunals in ascertaining the scope of the treaty and in interpreting its substantive provisions.118 

The interpretation in light of other non-investment obligations of the state can allow the tribunal 

to apply the substantive clauses of the treaty taking into consideration the obligations that the 

state has in the defense of the public interest.119 

The Vienna Convention on the Law of Treaties (VCLT) stipulates that treaty shall be interpreted 

in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in 

their context and in the light of its object and purpose.120 It goes on saying that the context for the 

purpose of the interpretation of a treaty shall comprise, in addition to the text, including its 

preamble and annexes.121 Thus, preambles could be used in interpretation of treaties both at the 

text and context stage, and at the object and purpose stage. Since the existing BITs primarily 

focus on the protection of investments, tribunals have often relied on preambles to justify 

expansive interpretations of investor protections, where the preambles clearly indicated that the 

overriding objective of the treaty was investment promotion and protection.  

For instance, in SGS v. Philippines, the tribunal relied on the preamble of the applicable BIT, i.e. 

Philippines-Switzerland BIT of 1997, which is intended to create and maintain favorable 

conditions for investments by investors of one Contracting Party in the territory of the other 

Contracting Party thereby favoring the investor. The tribunal stated that: 

The BIT is a treaty for the promotion and reciprocal protection of investments. According 
to the preamble it is intended …to create and maintain favorable conditions for 
investments by investors of one Contracting Party in the territory of the other…. It is 

                                                           
118Asteriti, supra note 66, at 139. 
119Id. 
120 Vienna Convention on Law of Treaties, concluded at Vienna on 23rd May of 1969, Art. 31 (1). 
121Id. Art. 31 (2). 
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legitimate to resolve uncertainties in its interpretation so as to favor the protection of 
covered investments.122 

The BIT entered into between Finland and Nigeria123 employs environmental language in its 

preamble. After stipulating the desire to promote and protect international investment, the 

preamble of the agreement recognizes the importance of environmental protection. It provides 

that “these objectives can be achieved without relaxing health, safety and environmental 

measures of general application.”124 The preamble to the Canada-Senegal BIT also explicitly 

refers to the promotion of sustainable development.125 It reads “recognizing that the promotion 

and the protection of investments of investors of one Party in the territory of the other Party will 

be conducive to the stimulation of mutually beneficial business activity, to the development of 

economic cooperation between them and to the promotion of sustainable development…”126 

The preamble of the Canada-Tanzania BIT can also be considered as a good example in striking 

the balance between investment protection and sustainable development. It acknowledges the 

Parties’ desire in the following terms:  

Desiring to intensify economic co-operation and promote sustainable development for the 
mutual benefit of both countries …; recognizing that the promotion and reciprocal 
protection of such investments favor the economic prosperity and sustainable 
development of the two Parties …. 

As such, the agreement represents the Parties’ interest that results in mutual prosperity of the two 

countries in the context of sustainable development. It is possible to infer from such preamble 

that the Parties promote investment only to the extent it coincides with their sustainable 

development objectives.  

The foregoing preambles declare not only the Parties’ interest to achieve economic objectives 

but also their desire to reach the objectives in a manner consistent with the protection of the 

                                                           
122SGS Société Générale de Surveillance SA v Republic of the Philippines, ICSID Case No ARB/02/6, 
Decision of the Tribunal on Objections to Jurisdiction (29 January 2004) para 116. 
123Agreement Between the Government of the Republic of Finland and the Government of the Federal Republic of 
Nigeria on the Promotion and Protection of Investments, signed 22nd June 2005. (Finland-Nigeria BIT hereafter). 
124Id.  pmbl; See also the Turkey-Senegal BIT, supra note 114.  
125 Agreement Between Canada and the Federal Republic of Senegal for the Promotion and Protection of 
Investments, (concluded on 27th November of 2014). Available at 
http://investmentpolicyhub.unctad.org/Download/TreatyFile/3240. (Accessed on 15th of February 2017). Art 16 
(Canada-Senegal BIT hereafter)  
126Id. 
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environment. This concern for the protection of the environment and other social objectives 

could not be underestimated as it informs tribunals to take care of such non-economic interests in 

the course of interpretation of the BIT.  

The IISD Model Agreement127 introduces the concepts of sustainable development and 

sustainable investment. The relevant part of the preamble provides: 

Seeking to promote sustainable development at the national, regional and global levels; 
Understanding sustainable development as being development that meets the needs of the 
present without compromising the ability of future generations to meet their own needs, 
and recognizing the contribution of the 1992 Rio Declaration on Environment and 
Development, the 2002 World Summit on Sustainable Development and the Millennium 
Development Goals to our understanding of sustainable development; Recognizing that 
the promotion of sustainable investments is critical for the further development of 
national and global economies, as well as for the pursuit of national and global objectives 
for sustainable development; …Seeking an overall balance of rights and obligations in 
international investment between investors, host countries and home countries; ….128 

Some of the expressions employed in the foregoing preamble worth due attention. To mention 

few: 

a) The concern for sustainable development in terms of sustainable investment has become 

at the forefront. It has been admitted that the development of the national and global 

economy is possible only through sustainable investment. 

b) Sustainable investment begs for the cooperation between foreign investors, their home 

states and host governments of the concerned investment activity. 

c) The need for balance of rights and obligations in international investment between 

foreign investors, their home states and the host states has become immense. 

d) IIAs are required to reflect the principles of transparency, accountability and legitimacy 

for all participants (investors, home states and host states) of FDI. 

The Indian Model BIT129 has also a room for the notion of sustainable development. It declares 

the Parties’ objective in the following terms: 

                                                           
127 IISD Model, supra note 74. 
128Id. pmbl. 
129 Model Text for the Indian Bilateral Investment Treaty, Available at 
https://www.mygov.in/sites/default/files/master_image/Model%20Text%20for%20the%20Indian%20Bilateral%20I
nvestment%20Treaty.pdf. (Accessed on 7th of  November 2016). 



36 
 

36 
 

Desiring to promote bilateral cooperation between the Parties with respect to foreign 
investments; and Reaffirming the right of Parties to regulate Investments in their territory 
in accordance with their Law and policy objectives including the right to change the 
conditions applicable to such Investments; and Seeking to align the objectives of 
Investment with sustainable development and inclusive growth of the Parties.130 

In addition to its adoption of the principle of sustainable development, the Indian Model 

acknowledges the Parties’ right to regulate the investment and to exercise flexibility with respect 

to the conditions applicable to such investments.  

3.2.2. Substantive provisions 

When BITs do not create express exceptions from the obligations contained therein, they might 

nonetheless expressly mention the noninvestment obligations of the contracting parties, in 

balancing clauses.131 The new generation of BITs has seen the multiplication of this kind of 

clauses, which can take different forms and express different levels of commitment to non-

investment obligations.132 In this regard, it is vital to consider some BITs to which developing 

countries are Parties. For instance, the BITs concluded between Canada and Tanzania133 as well 

as that of Canada and Senegal134 contains a provision on “Health, Safety and Environmental 

Measures” which states that: 

The Parties recognize that it is inappropriate to encourage investment by relaxing 
domestic health, safety or environmental measures. Accordingly, a Party should not 
waive or otherwise derogate from, or offer to waive or otherwise derogate from, such 
measures as an encouragement for the establishment, acquisition, expansion or retention 
in its territory of an investment of an investor.135 

The SADC Model BIT136 enshrines sustainable development concerns both under its preamble 

and substantive provisions. The Model BIT provides for options the Parties can resort to in the 

course of drafting their investment agreements. In the preamble, the need to promote investment 

opportunities that enhance sustainable development is acknowledged. It also recognizes the right 

                                                           
130Id. pmbl. 
131Asteriti, supra note 66, at 144. 
132Id. 
133Canada-Tanzania BIT, supra note 111. 
134 Canada-Senegal BIT, supra note 125, Art. 15. 
135 Canada-Tanzania BIT, supra note 111, Art. 15. 
136 SADC Model Bilateral Investment Treaty Template with Commentary, 2012. (SADC Model hereafter). 
Available at http://www.iisd.org/itn/wp-content/uploads/2012/10/sadc-model-bit-template-final.pdf. (Accessed on 
19th of February 2017). 
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to regulate investment in explicit terms.137 According to Art. 1 of the SADC Model, the objective 

of an investment agreement shall be to encourage and increase investments that support the 

sustainable development of each Party.138 With respect to FET, the SADC Model optionally 

refers to customary international law. It states that: 

Each State Party shall accord to Investments or Investors of the other State Party FET in 
accordance with customary international law on the treatment of aliens; For greater 
certainty, paragraph 5.1 requires the demonstration of an act or actions by the 
government that are an outrage, in bad faith, a willful neglect of duty or an insufficiency 
so far short of international standards that every reasonable and impartial person would 
readily recognize its insufficiency.139 

Pursuant to Art. 6.7 of the SADC Model, a non-discriminatory measure of a State Party that is 

designed and applied to protect or enhance legitimate public welfare objectives, such as public 

health, safety and the environment, does not constitute an indirect expropriation under this 

Agreement. The Model further requires investors to comply with environmental impact 

assessment under its Art. 13. Art. 14 (1) of the Model also requires investments to implement a 

system of environmental management in light of available international environmental 

management standards. By virtue of Art. 14 (2) of the Model, such environmental management 

system has to be improved and updated regularly. More importantly, the SADC Model requires 

“investors and their investments not to establish manage or operate investments in a manner 

inconsistent with international environmental, labor, and human rights obligations binding on the 

host State or the home State, whichever obligations are higher.”140 Art. 22 of the Model provide 

that each State Party is permitted to adopt its own environmental standards and to modify such 

standards where the need arises. 

The IISD’s model multilateral investment agreement attempts to change the prevailing structure 

of investment treaties to specifically introduce development objectives into them.141 The IISD 

                                                           
137 Art. 20.1 of the SADC Model reads: ‘In accordance with customary international law and other general principles 
of international law, the Host State has the right to take regulatory or other measures to ensure that development in 
its territory is consistent with the goals and principles of sustainable development, and with other legitimate social 
and economic policy objectives.’ 
138Id. Art. 1. 
139Id. Art. 5, Option 1. The second option refers to ‘fair administrative treatment.’ 
140Id. Art. 15.3. 
141 Jennifer Maul and Kate Vyborny, Globalization, International Law and the Future of International Investment 
Treaties, An Introductory Workshop on the International Institute for Sustainable Development’s Model 
International Agreement on Investment for Sustainable Development, Carnegie Endowment for International Peace, 
at 1. Available at http://carnegieendowment.org/files/IISD.pdf. (Accessed on 3rd December of 2016). 
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model agreement achieves this by creating both rights and obligations for investors and host 

countries. The Model was designed in such a way that the protections for investors are 

conditioned upon minimum responsibilities, including conducting environmental impact 

assessments.142Art. 12 of the Model requires foreign investors or their investments to undergo 

environmental or social impact assessments prior to the establishment of the investment in 

accordance with the laws of the host State. Similarly, Art. 14 impose post-establishment 

obligations on foreign investors to maintain environmental management system and standard. 

Furthermore, Art. 20 provide that it is inappropriate for the Parties to attract foreign investment 

through the adoption of lax environmental and other standards. More specifically, Art. 21 (1) of 

the Model recognizes minimum standards for environmental protection in the following terms: 

Recognizing the right of each Party to establish its own level of domestic environmental 
protection and its own sustainable development policies and priorities, and to adopt or 
modify its environmental laws and regulations, each Party shall ensure that its laws and 
regulations provide for high levels of environmental protection and shall strive to 
continue to improve those laws and regulations. 

By so doing, the model seeks a balance between rights and obligations for investors, host states, 

and home states. The agreement affirms the inherent right of governments to regulate foreign 

investment in the public interest and to articulate their own development policy.143 

Art. 7 of the IISD Model entitled “Minimum international standards” provides that “each Party 

shall accord to investors or their investments treatment in accordance with customary 

international law, including fair and equitable treatment and full protection and security and such 

obligation is to be understood as consistent with the obligation of host states.”144 Furthermore, 

the preceding sub-paragraph is said to prescribe the customary international law minimum 

standard of treatment of aliens as the minimum standard of treatment to be afforded to 

investments.145 It goes on saying that the concepts of FET and full protection and security are 

included within this standard, and do not create additional substantive rights.146 

                                                           
142 See Peterson, supra note 53, at 6. 
143Id. 
144 IISD Model, supra note74, Art. 7 (A). 
145Id. Art. 7 (B).  
146Id. 
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The provision of the IISD Model on expropriation reiterates that regulatory measures may not be 

considered as expropriation.147 The IISD Model, under its Article 8 (I), stipulates that non-

discriminatory regulatory measures taken by a party that are designed and applied to protect or 

enhance legitimate public welfare objectives, such as health, safety and the environment, do not 

constitute an indirect expropriation. Such measures, nevertheless, are required to be in 

consistency with the right of states to regulate and the customary international law principles on 

police powers.   

In addition to the acknowledgment of the right to regulate investment and of the notion of 

sustainable development under its preamble, the Indian Model BIT provides under its Art. 4.5 

that the extension of financial assistance or measures taken by a party in favor of its investors 

and their investments in pursuit of legitimate public purpose including the protection of the 

environment shall not constitute the violation of the NT. The model also recognizes that non-

discriminatory regulatory actions taken to protect legitimate public welfare objectives like public 

health, safety and the environment does not constitute expropriation.148 

Under Art. 10.6 (ix) of the Indian Model, foreign investors and investments are duty bound to to 

develop and comply with policies to ensure timely and accurate disclosure of material 

information relating to environmental impacts and management systems. This obligation persists 

even in the absence of such obligation under the laws and regulations of the host State. 

Furthermore, investors and their investment are obliged to comply with the environmental laws 

of the host State applicable to the concerned investment by virtue of Art. 12.1 (iii) of the same 

Model. 

3.2.3. Exceptions 

An environmental exception clause is a general provision that excuses governments from treaty 

obligations where the challenged measures were taken for environmental purposes.149 Exceptions 

can be inserted in IIAs in two ways- general and specific. General exceptions permit the Parties 

to the agreement to derogate from all of their obligations provided that certain requirements are 

                                                           
147Id. Art. 8 (I). 
148 Indian Model BIT, supra note 129, Art. 5.4. 
149 Meredith Wilensky, Reconciling International Investment Law and Climate Change Policy: Potential Liability for 
Climate Measures under the Trans-Pacific Partnership, 45 ELR 10684, 2015, at 11. 



40 
 

40 
 

satisfied. Specific exceptions, on the other hand, are aimed at preventing the application of 

specific obligations, such as those arising from expropriation clause. 

Many countries have included general exceptions for measures taken to protect environmental 

interests also in the treaty texts and these express carve-outs allow the parties to adopt measure to 

protect human, animal and plant life or health as well as for conserving natural resources and 

ensure that environmental policies are not watered down to attract more investment.150 A good 

example of the general exceptions is the BIT concluded between Egypt and Canada.151 Under 

Art XVII of the BIT, general exceptions to the application of the agreement are recognized. The 

relevant part of the provision reads “nothing in this Agreement shall be construed to prevent a 

Contracting Party from adopting, maintaining or enforcing any measure otherwise consistent 

with this Agreement that it considers appropriate to ensure that investment activity in its territory 

is undertaken in a manner sensitive to environmental concerns.”152 It goes on saying that: 

Provided that such measures are not applied in an arbitrary or unjustifiable manner, or do 
not constitute a disguised restriction on international investment, nothing in this 
Agreement shall be construed to prevent a Contracting Party from adopting or 
maintaining measures, including environmental measures: (b) necessary to protect 
human, animal or plant life or health; or (c) relating to the conservation of living or non-
living exhaustible natural resources if such measures are made effective in conjunction 
with restrictions on domestic production or consumption.153 

By the same token, the Canada-Senegal BIT154 states that “a Party may adopt or enforce a 

measure necessary: (i) to protect human, animal or plant life or health, (ii) to ensure compliance 

with domestic law that is not inconsistent with this Agreement, or (iii) for the conservation of 

living or non-living exhaustible natural resources.”155 Similar general exception language is 

constructed in the Canada-Tanzania BIT.156 

                                                           
150 Francesca R. Jacur, Changing Climate in Climate Change Investment; An International Law Perspective, at 14-
15. Available at http://www.law.nyu.edu/sites/default/files/ECM_PRO_071568.pdf. (Accessed on 12th February of 
2017).  
151 Agreement Between the Government of Canada and the Government of the Arab Republic of Egypt for the 
Promotion and Protection of Investments. (concluded on 13th of November 1996). (Egypt-Canada BIT hereafter).  
152Id. Art XVII (2). 
153Id. Art XVII (3). 
154 Canada-Senegal BIT, supra note 125. 
155Id. Art. 18 (1) (a). 
156 Canada-Tanzania BIT, supra note 111, Art. 17 (1). 
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According to the preceding sub-paragraphs, the State which hosts the investment may impose 

regulatory measures to protect the environment upon the satisfaction of two requirements. These 

are: First, there must be sufficient reason for the measure to apply. For instance, the measure 

may be necessary to avert some kind of harm that could be caused to the environment otherwise. 

Second, the concerning State should not use the measure as a shield to restrict international 

investment. 

With a slight difference from the foregoing paragraphs, the BIT signed between India and 

Senegal157 provides for a “General and Security Exceptions” which encompasses measures for 

public health reasons or to prevent diseases affecting animals and plants. It states that: 

No provisions of this Agreement shall be interpreted as preventing the host Contracting 
Party from taking any measure necessary for the protection of its essential interests as 
regards security or for public health reasons or to prevent diseases affecting animals and 
plants or in circumstances of extreme emergency in accordance with its laws normally 
and reasonably applied on a non-discriminatory basis.’158 

The Agreement for the Common Market for Eastern and Southern Africa (COMESA) Common 

Investment Area also incorporates a general exception which reads “nothing in the agreement 

shall be construed to prevent the adoption or enforcement by any Member State of measures … 

designed and applied to protect the environment or human, animal or plant life or health.”159 By 

the same token, Art. 16 of the Indian Model BIT provides that nothing in this Treaty  precludes 

the host state from taking actions or measures of general applicability which it considers 

necessary with respect to the protection and conservation of the environment including all living 

and non-living natural resources.160 

The role of ‘exceptions’ for environmental protection under BITs, though necessary, is not 

adequate. This is mainly because such provisions are not positive rules establishing obligations 

in themselves and a party invoking exceptional rules assumes heavy burden of proof to justify its 

measures.  

 

                                                           
157 India-Senegal BIT, supra note 109. 
158Id. Art. 13. 
159 Agreement for the COMESA Common Investment Area, adopted May 2007 at the Twelfth Summit of COMESA 
Authority of Heads of State and Government. Art. 22(1) (b) & (c). 
160 Indian Model BIT, supra note 129, Art. 16.1 (v). 
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3.2.4. Separate side agreements 

Apart from or in addition to the recognition of environmental-friendly provisions in BITs, it is 

also possible to adopt a separate side agreement to protect the environment. This approach makes 

it easy to come-up with all necessary details towards environmental objectives. A good example 

in this regard is the NAFTA Side Agreement161 signed by NAFTA member countries. 

3.3. Stocktaking of Ethiopia’s BITs 

This section is aimed at ascertaining the place of environmental concerns in the BITs of Ethiopia.  

In so doing, it proceeds by the texts of the treaties with a particular emphasis on the discussion of 

the preambles to the BITs and other substantive obligations.  

3.3.1. Preambles  

The Ethiopia-Turkey BIT was concluded on 16th November 2000.162 Before proceeding with its 

substantive contents, it is vital to start examine its preamble which stipulates: 

Desiring to promote greater economic cooperation between them, particularly with 
respect to investment by investors of one Party in the territory of the other Party; 
Recognizing that agreement upon the treatment to be accorded such investment will 
stimulate the flow of capital and technology and the economic development of the 
Parties; Agreeing that fair and equitable treatment of investment is desirable in order to 
maintain a stable framework for investment and maximum effective utilization of 
economic resources, and Having resolved to conclude an agreement concerning the 
encouragement and reciprocal protection of investments.163 

The Ethiopia-China BIT164 was meant to create favorable conditions for the investment activities 

and to bring economic prosperity as envisaged from the following terms:  

Intending to create favorable conditions for investments by investors of one Contracting 
Party in the territory of the other Contracting Party; Recognizing that the reciprocal 

                                                           
161North American Agreement on Environmental Cooperation Between  the Government Of Canada, The 
Government of the United Mexican States and the Government of the United States of America, available at 
http://www.sice.oas.org/trade/nafta/Environ.asp. (Accessed on 17th of November 2016).  
162 Agreement between the Republic of Turkey and the Federal Democratic Republic of Ethiopia concerning the 
Reciprocal Promotion and Protection of Investments, (concluded on 16th of November 2000). (The Ethiopia-Turkey 
BIT). 
163Id. pmbl. 
164 Agreement Between the Government of the Federal Democratic Republic of Ethiopia and the Government of the 
People's Republic of China concerning the Encouragement and Reciprocal Protection of Investments, Signed on 11 
May 1998 and entered into force on 1 May 2000. (Ethiopia-China BIT hereafter). 
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encouragement, promotion and protection of such investments will be conducive to 
stimulating business initiative of the investors and will increase prosperity in both States; 
Desiring to intensify the economic cooperation of both States on the basis of equality and 
mutual benefits.165  

From the very outset, the Parties’ foremost objective is to create favorable conditions for the 

investment activity of investors of one contracting Party in the territory of the other contracting 

Party. This objective, on its face, is sound as it creates a safe business environment for the 

investors of both Parties. The next paragraph enshrines two things: stimulating business initiative 

of the investors and an increment of prosperity in both States. This paragraph seems to have been 

constructed on the belief that investment activities by themselves could ensure prosperity. The 

preamble also strives to intensify economic cooperation. A close look at the foregoing preamble 

illustrates the Parties’ sole interest to encourage investment activities. No single word is inserted, 

which recognizes other non-economic interests of the contracting Parties including the need to 

protect the environment.  

The Ethiopia-France BIT166 was concluded on 25th June 2003. To start with its preamble, it aims 

at creating favorable conditions for investments by the investors of one contracting Party in the 

territory of the other contracting Party. It reads: 

Desiring to strengthen the economic cooperation between both States and to create 
favorable conditions for French investments in Ethiopia and Ethiopian investments in 
France, Convinced that the promotion and protection of these investments would succeed 
in stimulating transfers of capital and technology between the two countries in the 
interest of their economic development.’167 

This preamble also lacks the regulatory space through which states could impose measures to 

protect the environment.  

                                                           
165Id. pmbl. 
166Agreement between the Government of the Federal Republic of Ethiopia and the Government of the Republic of 
France for the Reciprocal Promotion and Protection of Investments, (concluded on 25th of June 2003). (Ethiopia-
France BIT). 
167Id. pmbl. 
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The Ethiopia-Sudan BIT168 was signed on 7 March 2000 and entered into force on 15 May 2001. 

Just like other BITs to which Ethiopia is a Party, the preamble of the BIT focuses on the sole aim 

of protecting foreign investments. It reads: 

Desiring to strengthen their traditional ties of friendship and to extend and intensify the 
economic relation between them and in particular to create favorable conditions for 
investments by Investors of one Contracting Party in the territory of the other Contracting 
Party; Recognizing the need to protect investments by Investors of the Contracting 
Parties and to stimulate the flow of investments and individual business initiative with the 
view of promoting the economic prosperity of the Contracting Parties…  

The currently effective BIT between Ethiopia and Germany was concluded on 19 January 

2004.169 This BIT, in its preamble, declares the intention of the Parties to cooperate in promotion 

and protection of investments in the following terms:  

Desiring to intensify economic co-operation between both States; Intending to create 
favorable conditions for investments by investors of either State in the territory of the 
other State; Recognizing that the encouragement and contractual protection of such 
investments are apt to stimulate private business initiative and to increase the prosperity 
of both nations. 

Just like other BITs of Ethiopia, the preamble to this BIT focuses on the protection and 

promotion of investments and it does not reflect the need to protect the environment. The 

following subsection also presents that the BITs of Ethiopia are means by which foreign 

investors maximize their interests. 

3.3.2. Duty to promote and protect investment  

The Parties’ conviction of promotion and protection of investments is further elaborated under 

the substantive provisions of the BITs. At this juncture, it is vital to examine the implications of 

a heavy reliance on attracting, promoting and protecting foreign investment. Basically, it is 

important for every State to promote and protect investment so as to comply with its investment 

treaty obligations. The question, however, is what kind of investments deserves protection? Or 

could States be better-off by protecting all investments whatsoever? These questions are relevant 

                                                           
168 Agreement between the Government of the Federal Democratic Republic of Ethiopia and the Government of the 
Republic of the Sudan on the Reciprocal Promotion and Protection of Investment, (concluded on 7th March of 2000). 
(The Ethiopia-Sudan BIT). 
169 See Treaty between the Federal Democratic Republic of Ethiopia and the Federal Republic of Germany 
concerning the Encouragement and Reciprocal Protection of Investments, (concluded on 19th January of 2004). (The 
Ethiopia-Germany BIT). 
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because there are some investments which are irresponsible to the society and the environment in 

which they operate. Thus, it is my position that States shall protect quality investments that are 

responsible for each and every of their activities. This takes us to a third question which asks 

how should the duty to promote and protect investment appear in BITs. The answer is clear: 

BITs should not promote and protect investments in generic terms but only those responsible to 

the society and the environment. 

According to Art. 2 of the Ethiopia-Turkey BIT, each Party assumed the obligation to encourage 

and create favorable conditions for investors of the other Party to invest in its territory.170 By the 

same token, the substantive part of the BIT also focuses only on the protections of the investors 

and their investments. For instance, the provision on the promotion of investments obliges the 

Parties to encourage investors to make investments and to grant all sort of assistance with respect 

to activities associated with such investments.171Nevertheless, the Ethiopia-Belgian-Luxembourg 

BIT which has not entered into force yet introduces environmental measures under its Art. 5. 

The Ethiopia-France BIT enshrines the duty of the parties to promote investment. Article 2 

provides that each contracting party shall encourage and admit on its territory and in its maritime 

area, investments made by nationals or companies of the other contracting party. 

What is more, under the Ethiopia-Sudan BIT, the Parties are duty bound to encourage and create 

favorable conditions for investors of the other contracting Party172 and to grant the necessary 

permit needed for the investment.173 The Ethiopia-Germany BIT also follows the same stance. 

Article 2 of the BIT is another indication of the Parties commitment to focus solely on economic 

objectives. It provides that “each Contracting Party shall within the framework of its policies in 

its territory promote investments by investors of the other Contracting Party and admit such 

investments in accordance with its legislation.”174 In this regard, the BITs of Ethiopia talk similar 

language. They tend to maximize the interests of foreign investors by providing for various 

obligations on the country. They lack provisions that impose parallel obligations on investors.  

 

                                                           
170 Ethiopia-Turkey BIT, supra note 162, Art. 2 (1). 
171 Ethiopia-China BIT, supra note 164, Art. 2. 
172 Ethiopia-Sudan BIT, supra note 168, Art. 2 (1). 
173Id. Art. 2 (2). 
174 Ethiopia-Germany BIT, supra note 169, Art. 2 (1). 



46 
 

46 
 

3.3.3. The meaning of “… in accordance with the laws of the host State …”  

The phrase “… in accordance with laws of host State…” is not uncommon in BITs. The phrase 

requires foreign investment to be in compliance with laws and regulations of the host state. Such 

provisions of BITs are often evident from the definition of what constitutes investment.175 By so 

doing, they determine the scope of application of the BITs.176 Accordingly, only investments that 

are in coincidence with the laws of the host state shall constitute investment in the proper sense 

of the term. Any activity short of this shall not be admitted as an investment and the person with 

such activity will also not become an investor for all intent and purpose.  

However, some BITs of Ethiopia does not make a reference to the domestic laws of the country 

in their definition of investment.177 They rather prefer to provide that “investment means every 

kind of asset” and mention some illustrative lists.178Sometimes, the phrase also forms part of the 

provisions concerning the admission and protection of investments of foreign investors.179 Such 

provisions impose obligations on the contracting parties to promote and protect foreign 

investments made in accordance with their own laws. Such reference to the laws of the host State 

is not sufficient in addressing environmental protection concerns because of various reasons. A 

close reading of the provisions of the BITs having such provisions envisages that the phrase 

represents the right to regulate FDI by host State only at the pre-establishment phase. 

Accordingly, the reference to domestic laws may not be adequate for matters that may occur at 

post-establishment phase of the investment. 

A mere reference made to the domestic laws of host states is inadequate in imposing an 

enforceable obligation on foreign investors while the measure is not recognized under BITs may 

be futile. Here, one may question the place of Ethiopia’s BITs vis-à-vis the other laws of 

Ethiopia. One may, for instance, argue that since the FDRE Constitution is higher in hierarchy to 

treaties by virtue of its Art. 9 (1), and since treaties ratified by the FDRE parliament are on the 

same level with environmental proclamations, why should we bother about the environmental 

regulatory chill at all? This argument may be tenable particularly with respect to decisions 

                                                           
175 E.g. Ethiopia-Algeria BIT Art 1.1, Ethiopia-Austria BIT Art 1.2, Ethiopia-China BIT Art 1.1. 
176 E.g. Ethiopia-Algeria BIT Art 2. 
177 E.g. The BITs of Ethiopia concluded with France, Germany, Malaysia, Netherlands, Switzerland and Yemen.  
178 E.g. Ethiopia-Denmark Art 1.1, Ethiopia-France Art 1.1.  
179 E.g. Ethiopia-Algeria BIT Art 3, Ethiopia-Austria BIT Art 2, Ethiopia-China BIT Art 2.1, Ethiopia-Denmark BIT 
Art 2.1, Ethiopia-France BIT Art 2.  
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having domestic implications only. However, it does not hold water when it comes to the 

international arena. First, treaties, including BITs, are concluded hoping that States would 

implement them in good faith unless reservations are made thereto. This is in pursuance of the 

well-known doctrine of pacta sunt servanda, which provides that every treaty is binding on the 

Parties and that States should implement them in good faith, which has attained the status of 

Customary International Law (Art. 26 of the VCLT).Moreover, Art. 27 of the VCLT stresses that 

a State cannot invoke its internal laws as an excuse for the violation of a treaty.   

Such reference also lacks clarity concerning whether the investors should comply with all laws 

of the host state or only those laws related to investment activities. The practicality of such 

provision is also hardly possible. In addition, it has to be noted that the issue of regulatory policy 

space is not always a matter of apparent illegality. States should not wait for the materialization 

of the negative effects of investment activities to invoke the violation of their domestic laws.  

More importantly, the standards of protection accorded to foreign investments enable foreign 

investors to easily transgress such obligations. Furthermore, if such clauses are meant 

guaranteeing a general right to regulate, it may discourage FDI as a disguised measure. Thus, 

like other model BITs; it is advisable to incorporate environment-friendly provisions in addition 

to such reference to domestic laws. The Indian Model BIT is a good example in this regard. 

Despite its reference to the domestic laws, it also provides for an explicit provision that ensures 

environmental protection.180 In short, such provisions cannot serve as a substitute for the right to 

regulate investment activities.  

Though the BITs of Ethiopia make a reference to the domestic laws of Ethiopia, the Investment 

Proclamation,181 one of the laws intended to regulate investment activities, is also not adequate in 

protecting the environment. Like the BITs, the Proclamation primarily focuses on the protection 

of investments. The investment objectives of Ethiopia provided for under the Proclamation are 

also good indication of the absence of regulatory space.182 The controlling paragraph of the 

investment objectives of the country states “[t]he investment objectives of the Federal 

Democratic Republic of Ethiopia are designed to improve the living standards of the peoples of 

                                                           
180 See Indian Model BIT, supra note 129, Art. 2.1 
181A Proclamation on Investment, Proc. No. 769/2012, Fed. Negarit Gazeta, 18th Year No. 63, Addis Ababa, 17 
September 2012. 
182Id, Art 5. 
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Ethiopia through the realization of sustainable economic and social development….” One may, 

prima facie, think this provision as incorporating the notion of sustainable development. This, 

however, cannot be taken for granted. The extent to which the objectives enshrined under the 

Proclamation are pro-sustainable development is determined by the whole paragraphs of Article 

5 of the Proclamation. The detailed investment objectives of Ethiopia are: 

To accelerate the country’s economic development; to exploit and develop the immense 
natural resources of the country; to develop the domestic market through the growth of 
production, productivity and services; to increase foreign exchange earnings by 
encouraging expansion in volume, variety and quality of the country’s export products 
and services as well as to save foreign exchange through production of import 
substituting products locally; to encourage balanced development and integrated 
economic activity among the regions and to strengthen the inter-sectoral linkages of the 
economy; to enhance the role of the private sector in the acceleration of the country’s 
economic development; to enable foreign investment play its role in the country’s 
economic development; to create ample employment opportunities for Ethiopians and to 
advance the transfer of technology required for the development of the country. 

The foregoing paragraph illustrates that the investment objectives of Ethiopia incline toward 

economic interests. As such, there is no adequate room for environmental policy space. There is 

only a single provision which makes a cross-reference to the protection of the environment under 

the Investment Proclamation. It provides that “any investor shall have the obligation to observe 

the laws of the country in carrying out his investment activities. In particular, he shall give due 

regard to environmental protection.”183 The existence of such provision under the Proclamation 

also cannot fully warrant the protection of the environment. For one thing, this is not a directly 

enforceable obligation in itself. And, for the other, such provision will become effective only 

when substantiated with the provisions of the BITs. This is mainly because the broad protections 

afforded to foreign investors under the BITs is capable of easily overriding such stipulations.    

Some BITs to which developing countries are a Party corroborate the “… in accordance with the 

laws…” provisions in their BITs by explicit reference to the environment. For instance, the BIT 

entered into between Morocco and Dominican Republic184 as well as between Morocco and El 

                                                           
183Id. Art 38.  
184Agreement between the Government of the Kingdom of Morocco and the Government of the Dominican Republic 
on the Promotion and Reciprocal Protection of Investments, (concluded on 23rd May of 2002). (Morocco-Dominican 
BIT hereafter). 
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Salvador185 under its provision on treatment of investments such as NT and MFN, stipulates that 

the treatments therein ‘shall not hinder the Contracting Parties to adopt, maintain or achieve any 

measure considered appropriate to secure that investments in its territory comply with its 

legislation related to the environment.’186 

Such reference to host State’s law also limits the standard of protection of the environment only 

to what is provided for in domestic laws. This hinders the host State from applying measures 

other than those stipulated under domestic laws thereby denying room for flexibility to cope up 

with practical circumstances. Here, it has to be noted that the ability to modify one’s own 

domestic environmental protection standard should not be mistaken for requiring the foreign 

investor to go beyond what is stipulated under domestic laws. Rather, there are times when the 

host State needs to regulate conducts or manner of operations of foreign investors unregulated 

under previous laws. Investors challenge the change to such laws as antithesis to their 

investment. To do this, they may use the standards of protections enshrined under BITs as a 

shield. It is also likely that such reference to the domestic laws of host state be misused by the 

concerned state. In particular, it paves ways via which host states unnecessarily modify their 

laws. This, in turn, discourages the inflow of foreign investment.  

3.3.4. Standards of Treatment 

Ethiopia’s BITs provide for different types of standards of treatment to be afforded to foreign 

investors and their investments. One of such standards of protection is the FET. All BITs of the 

country recognize the FET principle. Not surprisingly, in some cases, the BITs stipulate the FET 

as their very objective in their preamble in addition to the substantive provisions.187 

Out of the effective BITs of Ethiopia covered under this study, only the one concluded with 

France recognizes a qualified FET.188 Basically, FET can be qualified by reference to 

international law (this is the stance taken by the Ethiopia-France BIT), by listing FET elements 

                                                           
185 Agreement between the Government of the Kingdom of Morocco and the Government of the Republic of El 
Salvador on the Promotion and Reciprocal Protection of Investments, (signed on 21st April of 1999). (Morocco-El 
Salvador BIT hereafter). 
186Id. Art. 3 last para; Morocco-Dominican BIT, supra note 184, Art. 3 last para. 
187 Ethiopia-Denmark BIT, pmbl and Art. 3 (1). 
188 The BITs Ethiopia concluded with Finland, Germany, Iran, Israel, Italy, Kuwait, Libya, Malaysia, Netherlands, 
Sudan, Sweden, Switzerland, Tunisia, Turkey and Yemen recognize unqualified FET. Consequently, the  FET under 
these BITs is vulnerable to a broad interpretation with the possibility of zeroing policy space.   
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(making exhaustive or illustrative lists) and by incorporation of FET modifiers like, for instance, 

combining with NT and MFN.  

The Ethiopia-Turkey BIT provides that investments of investors of the other contracting party 

shall at all times be accorded FET and shall enjoy full protection in the territory of the other 

contracting party.189 It is nowhere clear as to what amounts to the breach of this obligation. In 

addition, the provision has no answer whether this protection is self-containing or dependent on 

the international minimum standard of treatment.  

Art. 3 of the Ethiopia-China BIT, on its part, provides for the standards of treatment to be 

accorded to investments. Accordingly, the Parties are duty bound to extend FET to the 

investments and associated activities of the investors. It goes on saying that investments and 

activities associated with investments of investors of either party shall be accorded FET and shall 

enjoy protection in the territory of the other party.190 

What makes the FET under the Ethiopia-China BIT different from the former proviso is that the 

Ethiopia-China BIT uses a broad language which extends to activities associated with 

investments. As it is difficult to ascertain such related activities, it is more likely that foreign 

investors argue on the basis of this provision to attack all measures of host states.   

The FET standard to be accorded to investments of the other contracting Party is also addressed 

under the Ethiopia-France BIT. It recognizes that: 

 Each contracting party shall extend fair and equitable treatment in accordance with the 
principles of international law to investments made by nationals and companies of the 
other Contracting Party on its territory or in its maritime area, and shall ensure that the 
exercise of the right thus recognized shall not be hindered by law or in practice.191 

Unlike other BITs of Ethiopia, the Ethiopia-France BIT adopts a FET qualified by international 

law. Nevertheless, it is not clear as to what that international law constitutes in this context. In 

the absence of contrary stipulation, such reference to international law can be understood as the 

minimum standard of treatment under customary international law.   

                                                           
189 Ethiopia-Turkey BIT, supra note 162, Art. 2 (2). 
190 Ethiopia-China BIT, supra note 164, Art. 3(1). 
191 Ethiopia-France BIT, supra note 166, Art. 3.  
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Under the Ethiopia-France BIT, NT and MFN are crafted in the way that grants the best 

protection to foreign investors. The relevant part of Article 4 reads that each party shall apply to 

the nationals and companies of the other party, with respect to their investments and activities 

related to the investments, a treatment not less favorable than that granted to its nationals or 

companies, or the treatment granted to the nationals or companies of the MFN, if the latter is 

more favorable. 

Article 3 of the Ethiopia-Sudan BIT prescribes the necessary standards of treatment. Hence, 

parties shall accord to the investments of investors from the other contracting party full 

protection, non-discriminatory, NT and FET. It stipulates that each contracting party shall ensure 

FET within its territory to investments and investors of the other contracting party and shall not 

be less favorable than that accorded to investments made by its own investors or investors of any 

third states. 

Furthermore, with respect to the FET principle, the Ethiopia-Germany BIT acknowledges that 

each contracting party shall in its territory in any case accord investments by investors of the 

other contracting party FET as well as full protection under the Treaty.192 Rather than providing 

for the FET, the provision, just like other BITs, is not clear as to what constitutes FET.  

3.3.5. Expropriation 

Concerning expropriation, some BITs of Ethiopia explicitly recognize the direct-indirect 

expropriation classification.193 Others employ equivalent terms such as “…expropriate, 

nationalize or take similar measures…”, “…other measures having the same nature or the same 

effect…” and “…subjected to any other measure the effects of which would be tantamount to 

expropriation….”194 These latter terminologies connote indirect expropriation. Not surprisingly, 

all the BITs require that indirect expropriation, too, must be compensated. Indirect expropriation 

includes regulatory measures that harm, affect or interfere with the investment to such a degree 

that they effectively take the investors' property even if the investors still technically retain 

                                                           
192 Ethiopia-Germany BIT, supra note 169, Art. 2 (2). 
193 E.g. Ethiopia-Turkey BIT, supra note 162; Ethiopia-France BIT, supra note 166. 
194 E.g. The BITs Ethiopia concluded with China, Sudan and Germany. 
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ownership.195 Thus, environmental regulation could fall in the ambit of such phrases thereby 

entailing liability. 

The Ethiopia-Turkey BIT connotes that investments shall not be expropriated, nationalized or 

subject, directly or indirectly, to measures of similar effects except for a public purpose, in a 

non-discriminatory manner, upon payment of prompt, adequate and effective compensation, and 

in accordance with due process of law and the general principles of treatment provided for in the 

Article III of this Agreement.196 It lacks a language that excludes regulatory measures taken for 

environmental protection from constituting indirect expropriation. 

The expropriation provision of the Ethiopia-China BIT is lacks a policy space to regulate in the 

interests of the society and the environment. It stipulates that neither party shall expropriate, 

nationalize or take similar measures against investments of investors of the other party in its 

territory, unless it is for the public interests; under domestic legal procedure; without 

discrimination and against compensation.197 

Article 5 of the Ethiopia-France BIT entitled “Dispossession and Indemnification” recognizes 

privilege against expropriation. With respect to expropriation, it states that: 

Either Contracting Party shall take any measures of expropriation or nationalization or 
any other measures having the effect of dispossession, direct or indirect, of nationals or 
companies of the other Contracting Party of their investments on its territory and in its 
maritime area, except in the public interest and provided that these measures are neither 
discriminatory nor contrary to a particular commitment as mentioned in Article 7 of the 
present Agreement.198 

What makes the Ethiopia-France BIT different from others in this regard is that it introduces a 

“More Favorable Provisions” that could prevail over the BIT. Article 7 of the BIT provides that 

investments made by nationals or companies of one contracting party having formed the subject 

of a particular commitment from the other contracting party, according to its legislation, to a 

specific contract, or to any other form of agreement, shall be governed, without prejudice to the 

provisions of this Agreement, by the terms of this said commitment if the latter includes 

                                                           
195 Nathalie Bernasconi-Osterwalder and Lise Johnson, Belgium’s Model Bilateral Investment Treaty: A review, 
Draft for Discussion, (2010), at 15. Also available at http://www.iisd.org. (Accessed on 11th February 2017).  
196 Ethiopia-Turkey BIT, supra note 162, Art. 4 (1). 
197 Ethiopia-China BIT, supra note 164, Art. 4(1). 
198 Ethiopia-France BIT, supra note 176, Art. 5 (2). 
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provisions more favorable than those of this Agreement. Accordingly, the Parties may agree to 

extend all forms of protection to the investments and investors of the other Contracting Party 

thereby making it difficult to know which law is applicable to the investment activities of the 

Parties. In other words, such more favorable provisions may deteriorate the regulatory space 

necessitated for the public interest. 

Article 4 of the Ethiopia-Sudan BIT provides that neither contracting party shall take any 

measures of expropriation, nationalization or any other measures having the same nature or the 

same effect against investments of Investors of the other Contracting Party unless some 

requirements are satisfied. The Ethiopia-Germany BIT is not clear as to the scope of 

expropriation. The relevant part of the provision on expropriation states that investments by 

investors of either Contracting Party shall not be expropriated, nationalized or subjected to any 

other measure the effects of which would be tantamount to expropriation or nationalization in the 

territory of the other contracting party.199 

At this juncture, it is important to note that expropriation is a sovereign right of the host State 

when the conditions prescribed in the appropriate legal frameworks is satisfied like the existence 

of public purpose, non-discrimination, prompt, adequate and effective compensation. The public 

purpose criterion here is not to mean that regulatory environmental measures should result in the 

obligation of the host State to pay compensation. This is because not all regulatory measures 

constitute expropriation and there must be a room for police power. If the host State is required 

to pay compensation for each and every measure taken to protect its environment, the law itself 

would defeat its purpose. Thus, expropriation should start to count only where the environmental 

regulatory measures go beyond their objectives and cause substantial deprivation of the rights of 

the investment. The following table summarizes the important features of Ethiopia’s BITs 

discussed in the foregoing subsection. 

 

 

 

                                                           
199 Ethiopia-Germany BIT, supra note 169, Art. 4 (2). 
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Table 1: Key features of some effective BITs of Ethiopia 

No
. 

Treaty 
partner
& date 
of entry 
into 
force 
(dd/mm
/yyyy) 

Features of the BITs 

Refere
nce to 
right 
to 
regulat
e  

Reference 
to 
sustainabl
e 
developm
ent 

Reference 
to 
environme
ntal 
concerns 
in 
preambles 

‘In 
accordance 
with host 
state laws’ 
in definition 
of 
‘investment’ 

Type of 
FET in 
the BITs 

Indirect 
expropriation 
mentioning, 
definition or 
carve-out for 
regulatory 
measures  

Envir
onme
ntal 
conce
rns in 
text 
and 
as 
excep
tions  

1 Finland
(03/05/
2007) 

No  No  Yes  Yes  Unqualifi
ed  

Mentioned, 
not defined, 
no carve-out 

No  

2 France 
(07/08/
2004) 

Yes 
[Art. 
1(6)] 

No No No Qualified 
by 
reference 
to 
internatio
nal law 

Mentioned, 
not defined, 
no carve-out 

No  

3 German
y 
(04/05/
2006) 

No No No No Unqualifi
ed  

Mentioned, 
not defined, 
no carve-out 

No  

4 Iran 
(15/12/
2004) 

No No No Yes  Unqualifi
ed  

Mentioned, 
not defined, 
no carve-out 

No  

5 Israel 
(22/03/
2004) 

No No No Yes  Unqualifi
ed  

Mentioned, 
not defined, 
no carve-out 

No  

6 Italy 
(08/05/
2007) 

No No No Yes  Unqualifi
ed  

Mentioned, 
not defined, 
no carve-out 

No  

7 Kuwait 
(12/11/
1998) 

No No No Yes  Unqualifi
ed  

Mentioned, 
not defined, 
no carve-out 

No  

8 Libya 
(25/06/
2004) 

No No No Yes  Unqualifi
ed  

Mentioned, 
not defined, 
no carve-out 

No  

9 Malays
ia 
04/06/1
999) 

No No No No Unqualifi
ed  

Not 
mentioned 

No  
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Table 1 Continued… 

 
No
. 

Treaty 
partner 

Refere
nce to 
right 
to 
regulat
e 

Reference 
to 
sustainabl
e 
developm
ent 

Reference 
to 
environme
ntal 
concerns 
in 
preambles 

‘In 
accordance 
with host 
state laws’ 
in definition 
of 
‘investment’ 

Type of 
FET in 
the BITs 

Indirect 
expropriation 
mentioning, 
definition or 
carve-out for 
regulatory 
measures  

Envir
onme
ntal 
conce
rns in 
text 
and 
as 
excep
tions  

10 Netherl
ands 
(01/07/
200) 

No No No No Unqualifi
ed  

Mentioned, 
not defined, 
no carve-out 

No  

11 Sudan 
(15/05/
2001) 

No No No Yes Unqualifi
ed  

Mentioned, 
not defined, 
no carve-out 

No  

12 Sweden 
(01/10/
2005) 

No No No Yes Unqualifi
ed  

Mentioned, 
not defined, 
no carve-out 

No  

13 Switzer
land 
(07/12/
1998) 

No No No No Unqualifi
ed  

Mentioned, 
not defined, 
no carve-out 

No  

14 Tunisia 
(02/10/
2004) 

No No No Yes Unqualifi
ed  

Mentioned, 
not defined, 
no carve-out 

No  

15 Turkey 
(10/03/
2005) 

No No No Yes Unqualifi
ed  

Mentioned, 
not defined, 
no carve-out 

No  

16 Yemen 
(15/04/
2000) 

No No No No Unqualifi
ed  

Mentioned, 
not defined, 
no carve-out 

No  

Source: UNCTAD data. 
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3.4. Rethinking Ethiopia’s BITs for Environment: towards 

harmonizing it to Ethiopia’s Environmental Obligations under both 

Domestic and International Laws 

3.4.1. Ethiopia’s Environmental Obligations under Domestic Laws 

The FDRE Constitution200 provides a legal regime for the protection of the environment. The 

Constitution recognizes environmental concerns as an issue of democratic rights and entrenches 

the same in its third chapter.201 In so doing, it incorporates the widely recognized principle of 

sustainable development under its Arts. 43, 44 and 92. It explicitly provides that the peoples of 

Ethiopia have the right to improved living standards and to sustainable development.202 It goes 

on saying that all international agreements and relations to which Ethiopia is a party shall ensure 

the country’s right to sustainable development.203 Within the ambit of this sub paragraph falls the 

BITs concluded by Ethiopia. Accordingly, it is a must that Ethiopian BITs coincide with the 

notion of sustainable development. Anything short of this renders the BITs null and void by 

virtue of the supremacy clause of the Constitution.204 The Constitution also declares that “all 

persons have the right to a clean and healthy environment.”205 

What is more, Art. 92 of the Constitution require the Ethiopian government to ensure the citizens 

right to live in a clean and healthy environment. The government cannot and should not pollute, 

and cause it to be polluted, [emphasis mine] the environment in which the human person inhabits 

and this duty can be read into Article 92 (2) which can be understood as declaring that “the 

design and implementation of programmes and projects of development undertaken by the 

government shall not damage or destroy the environment.”206Some scholars cite Article 92 (4) 

which indicates that the Ethiopian government and citizens have a duty to protect the 

                                                           
200 The Constitution of the Federal Democratic Republic of Ethiopia, FDRE Constitution, Proclamation No 1/1995, 
Fed. Negarit Gazette, 1st Year No.1, 1995. (hereafter FDRE Constitution). 
201Abadir Ibrahim, A Human Rights Approach to Environmental Protection: The Case of Ethiopia, Contemporary 
Legal Institutions, Vol. 1 (2009), 62 65, available at https://ssrn.com/abstract=2346775. (Accessed on 10th of 
January 2017). 
202 FDRE Constitution, supra note 200, Art. 43 (1). 
203Id. sub para. 3. 
204Id. Art. 9 (1). It provides that “The Constitution is the supreme law of the land. Any law, customary practice or a 
decision of an organ of State or a public official which contravenes this Constitution shall be of no effect”. ‘Any 
law’ in this regard includes BITs.  Despite this nullity, the treaty obligation remains intact since States cannot justify 
their non-compliance with treaty by domestic laws.  
205Id. Art. 44 (1).    
206Id. Art. 92 (2). 
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environment and argue that the provision only tells us the “right of the environment to be 

protected.”207 In this regard, it can be said that the proper reading of the Constitution envisages 

not only the right of the environment to be protected but also the duty of the government and its 

citizens to protect the same. Even in the absence of such explicit provision, the obligations the 

government assumed under international environmental laws remain intact as States are 

prohibited by virtue of Article 27 of the VCLT, which is said to have attained the status of 

Customary International Law, from invoking their domestic laws as a defense for the violation of 

international obligations. 

The 1997 Environmental Policy of Ethiopia focuses on the importance of reconciling 

environmental concerns and development activities.208The general objective of the Policy is to 

enhance the health and quality of life of all Ethiopians and to promote sustainable socio-

economic development through the sound management and use of resources and the environment 

as a whole so as to meet the needs of the present generation without compromising the ability of 

future generations to meet their own needs.209 This is an indication of the recognition of the 

principle of sustainable development. It also addresses the importance of involving local 

communities, Non-Governmental Organizations and professional associations in its text.210 The 

Policy has given due emphasis to the control of hazardous materials and pollution from industrial 

wastes, and adopted the polluter pays principle while endorsing the precautionary principle. 

One of the key guiding principles of the policy is worth mentioning at this point. It reads: 

When a compromise between short-term economic growth and long-term environmental 
protection is necessary, then development activities shall minimize degrading and 
polluting impacts on ecological and life support systems. When working out a 
compromise, it is better to err on the side of caution to the extent possible as 
rehabilitating a degraded environment is very expensive, and bringing back a species that 
has gone extinct is impossible.211 

                                                           
207Abadir, supra note 201, at 66. 
208 Environmental Policy of Ethiopia, 1997, available at 
http://theredddesk.org/sites/default/files/environment_policy_of_ethiopia_1.pdf. (Accessed on 23rd of January 
2017).  
209Id. 
210Colby Environmental Policy Group, Environmental Policy Review:Key Issues in Ethiopia 2011, Waterville, 
Maine: Colby College Environmental Studies Program, (2011), at 13-14. Available at 
http://web.colby.edu/eastafricaupdate/. (Accessed on 27 October of 2016). 
211 Environmental Policy of Ethiopia, supra note 208. 



58 
 

58 
 

This principle was constructed on the assumption that the short-term economic growth would 

endanger the environment in the long-run. Accordingly, it attempts to reconcile the two 

conflicting interests. In doing so, however, it is not bold enough to stress that environmental 

concerns would prevail.  

In order to ensure the protection of the environment, Ethiopia has enacted various legislations. 

One of such laws is the Environmental Pollution Control Proclamation.212 In its preamble, the 

Proclamation acknowledges that socio-economic development activities may cause 

environmental harm. Accordingly, it calls for the need to take measure to control the negative 

effects of developmental activities. The preamble reads: 

Whereas, some social and economic development endeavors may inflict environmental 
harm that could make the endeavors counter-productive; Whereas, the protection of the 
environment, in general, and the safeguarding. of human health and wellbeing, as well as 
the maintaining of the biota and the aesthetic value of nature, in particular, are the duty 
and responsibility of all; Whereas, it is appropriate to eliminate or, when not possible, to 
mitigate pollution as an undesirable consequence of social and economic development 
activities…213 

The Proclamation further imposes substantive obligations on every person not to pollute the 

environment. For instance, it provides that “no person shall pollute or cause any other person to 

pollute the environment by violating the relevant environmental standard.”214 The FDRE 

Ministry of Environment, Forest and Climate Change or Regional environmental agency, as the 

case may be, is also empowered to take an administrative or legal measure against a person who 

releases any pollutant to the environment in violation of law.215 What is more, environmental 

organs may require persons engaging in any field of economic activity to install a sound 

technology that avoids environmental pollution and, in case pollution is caused, any person who 

causes the pollution is duty bound to clean up or pay the cost of cleaning up the polluted 

environment.216 The measure to be taken by the environmental organs may also extend to the 

closure of the polluting plant. In this regard, the Proclamation provides that “when any activity 

poses a risk to human health or to the environment, the Authority or the relevant regional 

                                                           
212Environmental Pollution Control Proclamation, Proc. No. 300/2002, Fed. Negarit Gazeta 9th Year No. 12, Addis 
Ababa, 3rd December 2002. 
213Id. pmbl.  
214Id. Art. 3 (1). 
215Id. Art. 3 (2). 
216Id. Art. 3 (3) and (4). 
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environmental agency shall take any necessary measure up to the closure or relocation of any 

enterprise in order to prevent harm.”217 

The MoEFCC is also entrusted with the task of formulating environmental standards in the 

following sectors: 

(a) Standards for the discharge of effluents into water bodies and sewage systems. (b) Air 
quality standards that specify the ambient air quality and give the allowable amounts of 
emission for both stationary and mobile air pollution sources. (c) Standards for the types 
and amounts of substances that can be applied to the soil or be disposed of on or in it. (d) 
Standards for noise providing for the maximum allowable noise level taking into account 
the settlement patterns and the availability of scientific and technological capacity in the 
country. (e) Waste management standards specifying the levels allowed and the methods 
to be used in the generation, handling, storage, treatment, transport and disposal of the 
various types of waste.218 

In the course of enforcing the foregoing provisions towards environmental protection, the 

measures to be taken by the concerned Authority will constitute the violation of the country’s 

obligation under BITs. More specifically, the broadly crafted FET and indirect expropriation 

provisions will be transgressed easily.   

3.4.2. Ethiopia’s Environmental Obligations under International Laws 

Basically, International Environmental Law comprises of MEAs aimed at protecting the 

environment and natural resources from the harm that could be caused as a result of human 

activities. So far, Ethiopia has become a party to numerous MEAs that strive to ensure 

sustainable development through environmental protection. Each Convention has its own 

obligations that all parties should fulfill in order to achieve sustainable development. For the 

purpose of this work, we will consider some of them briefly. 

The United Nations Framework Convention on Climate Change (UNFCCC)219was entered into 

force on March 21, 1994. Ethiopia signed the Convention during the 1992 Rio Conference held 

in Brazil and ratified it on 31 May 1994 and Proclamation 97/1994 was put in place to provide a 

                                                           
217Id. Art. 3 (5). 
218Id. Art. 6 (1). 
219United Nations Framework Convention on Climate Change, United Nations, 1992, FCCC/Informal/84 GE.05-
62220 (E) 200705. Available at https://unfccc.int/resource/docs/convkp/conveng.pdf. (Accessed on 11th February of 
2017). (UNFCCC hereafter). 
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legal basis for its implementation.220 This Convention is aimed at stabilization of greenhouse gas 

concentrations in the atmosphere at a level that would prevent dangerous anthropogenic 

interference with the climate system to be achieved within a time sufficient to allow ecosystems 

to adapt naturally to climate change, to ensure that food production is not threatened and to 

enable economic development to proceed in a sustainable manner.221 It illustrates the measures 

the Parties should take to comply with the Convention. The Parties assumed the obligation to act 

on the basis of the common but differentiated responsibilities,222 to take precautionary 

measures223 and also to promote sustainable development224 so as to combat climate change. 

The Parties to the Convention have committed themselves to control, reduce or prevent 

anthropogenic emissions of greenhouse gases in all relevant sectors, including the energy, 

transport, industry, agriculture, forestry and waste management sectors.225 They also assumed the 

duty to take climate change considerations into account in their socio-economic and 

environmental policies and actions by employing such methods as impact assessments.226 The 

1997 Kyoto Protocol shares the Convention’s objective, principles, and institutions, but it 

has the means of taking the Convention forward by committing developed countries (Annex I) 

Parties to individual, legally-binding targets to limit or reduce their greenhouse gas emissions.227 

Ethiopia is also a Party to the Kyoto Protocol. Accordingly, the country is required to comply 

with at least the ultimate objectives of the Convention and the Protocol. 

The Convention on Biological Diversity (CBD)228 was signed in 1992 and Ethiopia ratified the 

Convention on 31 May 1994 through Proclamation 98/1994.229 By virtue of this Convention, the 

parties committed themselves to undertake international and national measures to ensure the 

                                                           
220 Environmental Protection Authority, National Report of Ethiopia, the United Nations Conference on Sustainable 
Development (Rio+20), Federal Democratic Republic of Ethiopia, Addis Ababa, (2012), at 22. Available at 
https://sustainabledevelopment.un.org/content/documents/973ethiopia.pdf. (Accessed on 14th November of 2016). 
221 UNFCCC, supra note 219, Art 2. 
222Id. Art. 3 (1). 
223Id. Art. 3 (3). 
224Id. Art. 3 (4).  
225Id. Art. 4 (1) (c).   
226Id. Art. 4 (1) (f). 
227Adane Tuffa et al., Climate Conventions and Africa/Ethiopia, The Ethiopian Development Research Institute 
Research Reports, (2012), at 16. Available at http://www.edri-
eth.org/Resources/Research_Reports/Research_Report_015.pdf. (Accessed on 23rd November of 2016).  
228 Convention on Biological Diversity, available at https://www.cbd.int/doc/legal/cbd-en.pdf. (Accessed on 20th 
January of 2017).  
229 Environmental Protection Authority, supra note 220, at 23. 
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conservation of biological diversity, the sustainable use of its components, and the fair and 

equitable sharing of benefits arising out of the utilization of genetic resources. 

The United Nations Convention to Combat Desertification (UNCCD)230 was adopted in 1994 as 

a consequence of the United Nations Conference on Environment and Development and entered 

into force in December 1996. The Ethiopian government signed this Convention in 15 October 

1994 and ratified in 27 June 1997.231 It aims at achieving such objectives as combating 

desertification232 and mitigating the effects of drought.233 It strives to prevent and/or reduce land 

degradation, rehabilitate partly degraded land, and reclaim desert land. The Convention obliges 

affected country parties to strengthen relevant legislation, to enact new laws and to establish 

long-term policies.234 Nevertheless, it remains silent as to the specific content and form of such 

legislation.235 

In addition, Ethiopia signed the Stockholm Convention on Persistent Organic Pollutants (POPs) 

on 17 May 2002 and ratified it on 9 January 2003.236 The Convention strives to protect human 

health and the environment from the risk posed by the POPs237 and reflects the international 

community’s support for a risk-based approach to reducing or eliminating the potential impacts 

of listed POP chemicals.238The Convention requires that Parties adopt and introduce measures to 

reduce releases of POPs into the environment with the aim of reducing human and wildlife 

exposure. 

                                                           
230 The United Nations Convention to Combat Desertification in Countries Experiencing Serious Drought and/or 
Desertification, Particularly in Africa, 
availableathttp://www.unccd.int/Lists/SiteDocumentLibrary/conventionText/conv-eng.pdf. (accessed on 10th of 
December 2016). (UNCCD hereafter). 
231 Environmental Protection Authority, supra note 220.  
232 UNCCD, supra note 230, Art. 2 (1).  
233Id. Art. 1 (c).  
234Id. Art. 5 (e). 
235 Christine Fuchs, UN Convention to Combat Desertification: Recent Developments, in A. von Bogdandy and R. 
Wolfrum, (eds.), Max Planck Yearbook of United Nations Law, Vol. 12, (2008), at 287-300. 
236 Addis Anteneh, National Capacity Needs Self-Assessment Action Plan (final report), Federal Democratic 
Republic of Ethiopia, (2006), at 2. Available at https://www.thegef.org/sites/default/files/ncsa-documents/ncsa-
ethiopia-fr-ap.pdf. (Accessed on 21st January of 2017). 
237 Stockholm Convention on Persistent Organic Pollutants, entered into force 17 May, 2004, Article 1, available at 
http://www.pops.int/documents/convtext/convtext_en.pdf. (Accessed on 3rd January of 2017). 
238 Paul E. Hagen and Michael P. Walls, The Stockholm Convention on Persistent Organic Pollutants, published in 
Natural Resources & Environment, Vol. 19, No. 4, Spring (2005), at 2. See also National Implementation Plan for 
the Stockholm Convention on Persistent Organic Pollutants, 2012, United Kingdom of Great Britain and Northern 
Ireland, available at http://www.defra.gov.uk/environment/quality/chemicals. (Accessed on 27th October 2016).  
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At regional level, Ethiopia has assumed the obligation to protect the environment under the 

African Charter on Human and Peoples Rights.239 The Charter affirms the need to pay a due 

attention to the right to development and that civil and political rights cannot be dissociated from 

economic, social and cultural rights in their conception as well as universality and that the 

satisfaction of economic, social and cultural rights is the guarantee for the enjoyment of civil and 

political rights.240 In its substantive part, it goes on saying that all peoples shall have the right to 

a general satisfactory environment favorable to their development.241 

3.4.3. The Possibility of Reforming Ethiopia’s BITs 

A close reference to the BITs themselves is directive of how to reform the treaties. In this 

subsection, I will address the room for reconsideration of the BITs as available in the text of the 

agreements. 

3.4.3.1. Amendment  

Amendment is one of the ways via which the BITs can be reformed. The Parties may amend the 

provisions of BITs to incorporate environment-friendly provisions. Unfortunately, only very few 

BITs of Ethiopia permit amendment. Under the BITs of the country concluded with Algeria (Art. 

11), Denmark (Art. 13), Malaysia (Art. 11), Turkey (Art. 9 (3)), amendment is permitted by the 

mutual consent of the Parties and in writing.  In a somewhat different language, Art. 11 of the 

Ethiopia-Malaysia BIT provides that amendment by mutual consent is possible without prejudice 

to the rights and obligations arising from the BIT prior to the date of such alteration or 

modification until such rights and obligations are fully implemented. On the other hand, the BITs 

of Ethiopia entered into with Austria, China, Finland, France, Germany, Iran, Israel, Kuwait, 

Libya, Netherlands, Sudan, Sweden, Switzerland, Tunisia and Yemen do not permit amendment 

to the agreements. Therefore, through amendments, the Parties may insert either new or 

interpretive provisions in the agreements so as to direct the tribunal to take into consideration 

non-economic objectives like the protection of the environment in the course of interpretation.  

 

                                                           
239African Charter on Human and Peoples’ Rights, adopted on 27 June 1981 at Nairobi, Kenya and entered into 
force on 21 October 1986, OAU Doc. CAB/LEG/67/3 Rev. 5, 21 ILM 58 (1982) ( hereafter African Charter). 
240Id. prmbl. 
241Id. Art. 24. 
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3.4.3.2. Termination and Renegotiation 

Termination of BITs is the other means by which the Parties reconcile the discrepancy between 

economic and non-economic objectives. However, a State could be better-off where termination 

is followed by renegotiation to introduce new generation of BITs. Practice envisages that 

countries have terminated BITs to minimize the unnecessary effects of such agreements. It has to 

be noted at this point that the termination of BITs could differ from the termination of other 

treaties. For instance, it is not easy to terminate BITs before the date of their expiry.  By the same 

token, the Ethiopian BITs stipulate that the agreements will remain effective for certain fixed 

period of time like ten,242 fifteen,243 twenty244 or thirty245 years.  

At this juncture, it is important to consider the termination provisions of Ethiopian BITs. The 

Ethiopia-Turkey BIT provides that the agreement shall remain in force for a period of ten years 

and shall continue in force unless terminated.246 It goes on saying that either Party may terminate 

the agreement at the end of the initial ten years or at any time thereafter by giving one year 

written notice to the other Party.247 It has to be noted that there is no way to terminate the BIT 

before the expiry of such a period. In case of termination, the provisions of the Ethiopia-Turkey 

shall remain in force for additional period of ten years in respect of investments made or 

acquired prior to the date of termination.248 The Parties may also vary their obligations through 

amendment. For instance, Art. IX (3) of the Ethiopia-Turkey BIT permits to amend the 

agreement in writing. This could be made without the need to wait for the expiry of the initial 

period of time.  

Like most of Ethiopian BITs, the Ethiopia-China BIT was aimed at remaining in force for a 

period of ten years and it shall remain in force upon the failure of either contracting party to 

                                                           
242 See BITs of Ethiopia signed with Algeria (Art. 11 para. 2), Austria (Art. 25 (2)), Belgian-Luxembourg (Art. 14 
(1)), China (Art. 13 (1)), Denmark (Art. 16 (1)), Germany (Art. 12 (2)), India (Art. 15 (1)), Iran (Art. 14 (1)), Israel 
(Art. 14), Libya (Art. 12 (1)), Malaysia (Art. 12 (2)), Spain (Art. 13 (2)), Sudan (Art. 11 (1)), Switzerland (Art. 11 
(1)), Tunisia (Art. 12), Turkey (Art. IX (1), United Kingdom (Art. 15 (1)) and Yemen (Art. 11 (1)). 
243 See Art. 14 (1) of the Ethiopia-Netherlands BIT ,  Art. 12 (2) of the Ethiopia-Russia BIT and Art. 12 (2) of the 
Ethiopia-South Africa BIT which provide that the agreements shall be effective for the period of fifteen years. 
244 See BITs of Ethiopia signed with Finland (Art. 17 (2)), France (Art. 12 para. 2), Sweden (Art. 11 (2)).  
245 For instance, the relevant part of Art. 15 (1) of the Ethiopia-Kuwait reads: This Agreement shall remain in force 
for a period of thirty (30) years and shall continue in force for similar period or periods…” 
246 See Ethiopia-Turkey BIT, supra note 167, Art. IX (1). 
247Id. Art. IX (2).  
248Id. Art. IX (4). 
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terminate the BIT one year before the expiration of this initial period.249 It is also possible to 

terminate the BIT after the expiry of the initial period by giving at least one year’s written notice 

to the other Party.250 Once termination is effected, the BIT still remains in force for additional 10 

years with respect to investments made prior to the date of termination.251 

The Ethiopia-France BIT extends the initial period to twenty years before the expiry of which the 

Parties cannot terminate the agreement.252 Once the initial period is over, either of the 

contracting parties may cause termination upon one year’s written notice to the other party 

through diplomatic channels.253 Upon termination, prior investments will receive protection 

under the terminated BIT for additional period of twenty years.254 

The Ethiopia-Sudan, on its part, provides that the agreement shall remain in force for an initial 

period of ten years and shall be extended for another ten years unless either of the contracting 

parties terminate the agreement by giving one year’s written notice on or after the expiry of the 

initial ten years period.255 After termination, the BIT shall remain effective for additional ten 

years concerning investments made before the date of termination.256 

The BIT between Ethiopia and Germany stipulates that the agreement shall remain in force for a 

period of ten years and shall be extended thereafter for an unlimited period unless either of the 

contracting parties terminates the agreement by giving a one year’s written notice before the 

expiry of the initial period to the other party through diplomatic channels.257 Termination of the 

BIT after the expiry of the initial period is also possible following the same procedure.258 

Investments made prior to the date of termination shall enjoy protection under the BIT for 

additional period of fifteen years.259 

                                                           
249 Ethiopia-China BIT, supra note 164, Art. 13 (1 & 2). 
250Id. Art. 13 (3). 
251Id. Art. 13 (4). 
252 Ethiopia-France BIT, supra note 166, Art. 12, para. 2. 
253Id. 
254Id. para. 3. 
255 Ethiopia-Sudan BIT, supra note 168, Art. 11 (1 & 2). 
256Id. Art. 11 (3). 
257 Ethiopia-Germany BIT, supra note 169, Art. 12 (2). 
258Id. Art. 12 (2). 
259Id. Art. 12 (3). 
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Accordingly, terminating the BITs and renegotiation could help the country thereby reserving 

her right to regulate for the purpose of environmental regulation. For further details, the 

following table depicts the Ethiopian BITs that are in force with their respective duration. 

Table 2: The life span of some BITs of Ethiopia  

No.  
 

Treaty partner Date of 
signature 
(dd/mm/yyyy) 

Date of entry into 
force 
(dd/mm/yyyy) 

Initial 
Duration  

Date on which 
initial duration 
would be over 

1 Algeria  04/06/2002 01/11/2005 10 years  31/10/2015 
2 Austria 12/11/2004 01/11/2005 10 years 31/10/2015 
3 China 11/05/1998 01/05/2000 10 years 30/04/2010 
4 Denmark 24/04/2001 21/08/2005 10 years 20/08/2015 
5 Egypt 27/07/2006 27/05/2010 10 years 26/05/2010 
6 Finland 23/02/2006 03/05/2007 20 years 02/05/2027 
7 France 25/06/2003 07/08/2004 20 years 06/08/2024 
8 Germany 19/01/2004 04/05/2006 10 years 03/05/2016 
9 Iran 21/10/2003 15/12/2004 10 years 14/12/2014 
10 Israel 26/11/2003 22/03/2004 10 years 21/03/2014 
11 Italy 23/12/1994 08/05/1997 10 years 07/05/2007 
12 Kuwait 14/09/1996 12/11/1998 30 years 11/11/2028 
13 Libya 27/01/2004 25/06/2004 10 years 24/06/2014 
14 Malaysia 22/10/1998 04/06/1999 10 years 03/06/2009 
15 Netherlands 16/05/2003 01/07/2005 15 years 30/06/2020 
16 Sudan 07/03/2000 15/05/2001 10 years 14/05/2011 
17 Sweden  10/12/2004 01/10/2005 20 years 30/09/2025 
18 Switzerland 26/06/1998 07/12/1998 10 years 06/12/2008 
19 Tunisian 14/12/2000 02/10/2004 10 years 01/10/2014 
20 Turkey 16/11/2000 10/03/2005 10 years 09/03/2015 
21 Yemen 15/04/1999 15/04/2000 10 years 14/04/2010 
 

To sum up this section, the Ethiopian officials entrusted with the task of negotiating BITs must 

always give a due attention to details in the course of negotiation and renegotiation. According to 

UNCTAD, at least 110 BITs were renegotiated by the end of 2006.260 For instance, in 2005, 

China renegotiated BITs with Belgium Luxembourg, the Czech Republic, Portugal, Slovakia and 

Spain, while Germany renegotiated BITs with Egypt and Yemen.261To strike the balance 

between the protection of the environment and of the investment, bold steps should be taken to 

                                                           
260 UNCTAD, Investor-State Dispute Settlement and Impact on Investment Rulemaking, United Nations, New York 
and Geneva, 2007, at 3. Available at http://unctad.org/en/docs/iteiia20073_en.pdf. (Accessed on 25th February of 
2017).  
261Id. 
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reform the BITs. This could primarily be done through the incorporation of environment-friendly 

languages in preambles as well as other substantive provisions of the agreements. Accordingly, 

preambles should be enacted in a way that encourages responsible investments that coincide with 

sustainable development. Expropriation provisions need to be clarified in such a way that 

measures taken for environmental protection do not constitute indirect expropriation. Exceptions 

may also be of some help in this regard. FET must be either omitted or provide exhaustive lists 

of obligations of host states.  

Thus, if states can more easily revise or terminate treaties, even expansive investment protection 

standards entail less stringent restrictions on regulatory space. In other words, if states have 

significant control over the BITs, it is more likely that they exercise regulatory power without 

unnecessary constraints. 

3.5. Recent Developments: the Draft Model BIT of Ethiopia and the 

Ethiopia-United Arab Emirates BIT 

3.5.1. The Draft Model BIT of Ethiopia 

Currently, there is an attempt to adopt a model BIT262 which incorporates the notion of 

sustainable development. More specifically, it explicitly refers to environmental protection and 

also acknowledges the need to promote corporate social responsibility. The preamble of the draft 

model adopts the need to promote and protect investment on the one hand and the need to protect 

the environment on the other. The relevant part of the preamble is reproduced below: 

Recognizing the important contribution investment can make to the sustainable 
development of the Contracting Parties, including the reduction of poverty, increase of 
productive capacity, economic growth, the transfer of technology, and the furtherance of 
human rights and human development; Seeking to promote, encourage and increase 
investment opportunities that enhance sustainable development within the territories of 
both Contracting  Parties; ...Desiring to achieve these objectives in a manner consistent 
with the protection of health, safety, and the environment, the promotion and protection 
of internationally and domestically recognized human rights and labor standards…. 

As discussed earlier, such preambles encourage a responsible investment and also encourage the 

interpretation of the contents of the BITs in a way that strikes a balance between the protection 

                                                           
262Agreement between the Government of the Federal Democratic Republic of Ethiopia and the Government of the 
______ for the Promotion and Reciprocal Protection of Investments, draft (unpublished).   
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of the investment and the environment. The NT provisions of the draft model also introduce 

some qualifications. For instance, Art. 4 (4) provides that the extension of financial assistance or 

measures taken by a Contracting Party in favor of its investors and their investments in pursuit of 

legitimate public purpose including the protection of public health, safety and the environment 

shall not be considered as a breach of NT. In addition, the draft provides for environmental 

exception to the MFN treatment. Accordingly, any non-discriminatory regulatory measure taken 

by a Party to protect or enhance legitimate public welfare objectives, such as public health, 

safety and the environment, does not constitute a breach of the MFN treatment.263 

The draft model also omits the FET obligation. This will enable to take regulatory measures for 

environmental protection whenever necessary. The expropriation provision acknowledges that 

measures taken to safeguard the environment shall not constitute indirect expropriation. It reads: 

Except in rare circumstances, non-discriminatory, proportionate regulatory actions made 
in a good faith by a Contracting Party that are designed and applied to protect or enhance 
legitimate public welfare objectives, such as national security, stability of financial 
institutions, public health, safety, and the environment, shall not constitute an indirect 
expropriation under this Agreement.264 

What is more, a separate provision is adopted concerning environmental protection under the 

draft model. The relevant part of its Art. 14 states: 

1. Recognizing the right of each Contracting Party to establish its own levels of domestic 
environmental protection and environmental development policies and priorities, and to 
adopt or modify such laws, standards and policies, each Contracting Party shall strive to 
ensure that it provides for high levels of environmental protection and standards and shall 
strive to continue to improve the same. 

2. The Contracting Parties recognize that it is inappropriate to encourage investment by 
relaxing domestic environmental legislation. Accordingly, each Contracting Party shall 
strive to ensure that it does not waive or otherwise derogate from, or offer to waive or 
otherwise derogate from, such legislation as an encouragement for the establishment, 
maintenance or expansion in its territory of an investment. … 

3. This Article is not subject to the dispute settlement process set out in this Agreement. 

Pursuant to the aforementioned provision, Ethiopia as a host State of a foreign investor has wide 

regulatory space that permits the regulation of FDI. It recognizes the right to adopt one’s own 

standard of environmental protection policy and to freely modify such standards when desired 

                                                           
263Id. Art. 6 (1). 
264Id, Art. 8 (4). This provision is a verbatim copy of Annex B, Art. 13 (1) (c) of the 2004 Canadian Model BIT. 
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without the fear violating FET and indirect expropriation provisions. More importantly, any 

alleged violation of the provision on the environment (Art. 14) shall not be subjected to the 

dispute settlement provision of the draft model BIT. This shows the country’s need not to take 

away the adjudicatory power concerning disputes involving environmental measures from 

domestic judicial organs. 

Though such changes are drastic if put into practice, they are far from being complete. In 

particular, the lack of explicit enforceable obligations imposed on both investors and their home 

states remains to be resolved. For instance, the draft model has not recognized performance 

requirements to be complied with by foreign investors in the interest of environmental 

protection. 

3.5.2. The Ethiopia-United Arab Emirates BIT 

Recently, Ethiopia concluded a BIT with the United Arab Emirates on 3rd of December 2016. 

The BIT recognizes the interests of the host country in terms of environmental protection and 

sustainable development. The relevant part of the preamble to the BIT provides: 

…Seeking to promote investment that contributes to the sustainable development of the 
Contracting Parties; Aiming to ensure the observance of laws and regulations of the host 
State by the investors; Acknowledging the rights and responsibilities of the Contracting 
Parties to regulate investment within their territories in order to meet national policy 
objectives. 

This preamble attempts to reconcile problems related to investment protection on the one hand 

and police powers on the other. In addition, it omits FET standard. Furthermore, Art. 11 (2) of 

the BIT obliges investors and their investments to contribute to the development objectives of the 

host State and to the benefit of the local community in which the investment is made. The BIT 

acknowledges the need to protect the environment under its Art. 12. The relevant part provides: 

Recognizing the right of each Contracting Party to establish its own levels of domestic 
environmental protection and environmental development policies and priorities, and to 
adopt or modify such laws, standards and policies, each Contracting Party shall strive to 
ensure that it provides for high levels of environmental protection and standards and shall 
strive to continue to improve the same. 
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Accordingly, the host State can adopt, modify and implement environment-friendly laws and 

policies without transgressing its obligations to protect investment. Unfortunately, this BIT has 

not entered into force yet. 

3.6. Summary 

There are different modalities of reserving the regulatory space needed to ensure environmental 

protection. Accordingly, the Contracting Parties of BITs are at discretion to insert environment-

friendly provisions in preambles, in substantive part, as exceptions and as separate side 

agreements. It is also possible to attach such provisions as annexure. According to the VCLT, 

preambles are of a paramount use in the course of interpretation of the agreements. Hence, 

whenever the preambles to BITs focus on the duty to promote and protect investments and not on 

the environmental protection and sustainable development aspects, it is more likely that the 

decisions of the tribunals will be in favor of the investors.  

The Chapter has presented numerous effective as well as model investment agreements that have 

acknowledged environmental protection in different parts of their text. For instance, the Finland-

Nigeria BIT, Canada-Senegal BIT, Canada-Tanzania BIT, the SADC Model BIT, the Indian 

Model BIT and the IISD Model adopt environment-friendly provisions in their preambles. 

Similarly, the Canada-Tanzania BIT, Canada-Senegal BIT, the SADC Model BIT and the IISD 

Model adopted environmental measures in their substantive parts.  Some BITs recognize 

environmental measures as general exceptions to their provisions. Examples in this regard are the 

Egypt-Canada BIT, Canada-Senegal BIT, Canada-Tanzania BIT, India-Senegal BIT and the 

India Model BIT. The same holds true for the COMESA Common Investment Area Agreement. 

The NAFTA Members also adopted a separate side agreement for the protection of the 

environment.   

It appears from the foregoing discussion that Ethiopia’s BITs are not cognizant of this fact. Save 

for the Ethiopia-France BIT which recognizes a general right to regulate and the Ethiopia-

Finland BIT which raises environmental concern only in its preamble, the effective BITs of 

Ethiopia lack space for environmental concerns and sustainable development. The Ethiopia-

Belgian Luxembourg BIT and the Ethiopia-United Arab Emirates BIT, which have not entered 

into force yet, also incorporate a provision on environmental measures.   
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Moreover, the “… in accordance with the laws of the host State…” provisions stipulated in only 

some BITs of Ethiopia can be easily set aside by the application of the standards of treatment 

provided for under the BITs, which are open to broad interpretation. Particularly, the unqualified 

FET adopted in almost all BITs of Ethiopia and the indirect expropriation provisions are very 

inimical.  

In order for the sovereign power to regulate FDI to be realized and for the need to protect the 

environment stipulated under the FDRE Constitution, domestic laws and policies as well as 

MEAs adopted by Ethiopia to be effective, the current BITs of the country should be reformed 

and the negotiation of future BITs should be made with a due care. With respect to the existing 

BITs, amendment and termination followed by renegotiation can be a feasible way out. And in 

the course of this reform, a due attention must be paid to the model IIAs and the draft Model BIT 

of Ethiopia as discussed in this Chapter.  
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4. CONCLUSION AND RECOMMENDATION 

4.1. Conclusion 

At the core of every economic activity remains the need to make sure that it coincides with 

sustainable development concerns of all nations in general and of developing ones in particular. 

Attracting foreign investment activities is a necessary, but not a sufficient, condition to ensure 

this sustainability. This is due to the fact that investment activities may sometimes fail to feed 

such goals. The negative impact of investments on the environment is always at the forefront 

when it comes to the realization of sustainable development and this could be averted only with a 

proper regulation. Ethiopia has both a right and duty to protect the environment. This emanates, 

first, from the notion of State Sovereignty. Accordingly, Ethiopia as a sovereign State could 

impose regulatory measures on investment activities to protect the environment. Second, in 

addition to the explicit adoption of sustainable development under the FDRE Constitution, there 

are numerous laws and policies that imply similar concern.  

Unfortunately, developing countries deteriorated their sovereign right to regulate investments 

willfully and Ethiopia is no exception. They end up in adopting lax environmental standards 

under both their domestic laws and BITs to which they are Parties to avoid comparative 

disadvantage. This resulted in a race-to-the-bottom approach, which is a bottleneck to 

sustainability of the development they wish. Thus, reversing the trend to a bottom-up approach is 

a matter of no alternative.  

With their present condition, BITs provisions not only impair the regulatory power of the host 

State but also can constrain the future policy choices of States for sustainable 

development. Tribunals have often interpreted FET standard of treatment to include investors’ 

legitimate expectation concerning the stability of the legal framework of the host State. 

Similarly, tribunals often broadly interpreted indirect expropriation. Thus, the current practice 

erodes the sovereign right to regulate FDI in the interest of environment.  

Before it is too late, this study has found that the current BITs of Ethiopia are far from being 

adequate when it comes to the protection of the environment. The BITs impose no enforceable 

obligations on foreign investors and their home states in this regard. In order to rectify this 

pressing problem, the work has located new sorts of provisions that could preserve the ability of 
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Ethiopia as a host state to regulate investment in a manner that ensures that foreign investment is 

harnessed to achieve development objectives without creating strong disincentives to investment. 

This, however, is attainable only when it is channeled in the proper direction, which could be 

done through BITs. If properly handled, they can do more to promote and facilitate investment 

and channel it to sustainable development. 

Generally, Ethiopian BITs have no adequate regulatory space to protect the environment. It is 

only under the Ethiopia-France BIT that a general right to regulate is recognized with no specific 

reference to the environment. The Ethiopia-Finland BIT enshrines the need to protect the 

environment only in its preamble.  The Ethiopia-Belgian-Luxembourg BIT, which has not 

entered into force yet, incorporates a separate provision for environmental protection in its 

substantive part. Furthermore, the Ethiopia-United Arab Emirates BIT adopts environmental 

protection both in its preamble and substantive parts. Save for these few scenarios, the preambles 

of Ethiopia’s BITs are mute on the right to regulate in general and on environmental issues in 

particular. Instead, the agreements impose stringent obligations on the country to protect and 

promote FDI. Therefore, there exists an imbalance between the obligations of the parties with 

respect to the duty to protect and promote investments on the one hand and the right and duty to 

regulate for public interest such as the environment.  

Some of the BITs of Ethiopia concluded with such countries as France, Germany, Malaysia, 

Netherlands, Switzerland and Yemen do not make a reference to the domestic laws of the host 

State in the definition of investment. Even with respect to those BITs which refer to the host 

State laws, such reference is not adequate in and of itself. This is because of the following 

reasons. First, the law to which reference is made is not clear. Without clarity, the reference to 

the general regulatory power discourages FDI. Second, such reference could be easily 

transgressed by the standards of treatments provided under BITs. Third, such references to host 

State’s laws limit the standard of protection of the environment only to what is provided for in 

domestic laws. Hence, imposing measures beyond the scope of the existing entails violations of 

other obligations under BITs.  

Except the Ethiopia-France BIT which recognizes a FET qualified by reference to international 

law, the remaining effective BITs of Ethiopia adopted unqualified FET. Accordingly, such 

unqualified FET is open to broad interpretation with the possibility of nullifying policy space of 
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the host State. In addition, the expropriation provisions of Ethiopia’s BITs are not defined and 

have no carve-outs which preclude environmental measures from constituting indirect 

expropriation.   

The existing BITs of Ethiopia remain effective for initial period of ten, fifteen, twenty or thirty 

years. However, it is possible to amend (at least for few BITs) or terminate and renegotiate the 

treaties. The reality is that, even on the lapse of the initial duration, no BIT has been terminated 

to renegotiate for new terms and conditions. Though the initial period is expired, the BITs 

continue to be in force. This, however, is not because there is no room for termination and 

renegotiation.  

In spite of the race to the bottom we are witnessing among developing countries, there are also 

best experiences of some of these developing countries that we can bring to Ethiopia concerning 

environmental protection and sustainable development. Accordingly, it is vital to pay due 

attention to the BITs to which some African countries are Parties. In particular, the Finland-

Nigeria BIT, Canada-Senegal BIT, Canada-Tanzania BIT, the SADC Model BIT, the Indian 

Model BIT and the IISD Model adopt environment-friendly provisions in their preambles. By the 

same token, the Canada-Tanzania BIT, Canada-Senegal BIT, the SADC Model BIT and the IISD 

Model adopted environmental measures in their substantive parts.  Furthermore, some BITs 

recognize environmental measures as general exceptions to their provisions. Examples in this 

regard are the Egypt-Canada BIT, Canada-Senegal BIT, Canada-Tanzania BIT, India-Senegal 

BIT and the India Model BIT. 

The recent draft model BIT of Ethiopia has made some reforms towards environmental 

protection. Unfortunately, no BIT has been concluded so far on the basis of the draft nor the draft 

is even officially recognized as the model BIT of the country. 

4.2. Recommendation 

There is no a single formula for inserting environmental clauses in investment agreements. 

Instead, a holistic approaches i.e. a reference in the preamble, main text, annex or separate 

agreement could produce a better result. With that said, Ethiopian BITs should recognize the 

protection of the environment as its objective and must also reflect the right of the States to 

regulate environmental matters. The BITs must also be capable of ensuring the continuing duty 
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of States to promote and enforce environmental protection measures. It has to be noted that 

environmental issues will be fully addressed when all States cooperate avoid the race to the 

bottom. To introduce a bottom-up approach, all States should reform their BITs and adopt a 

minimum standard that foreign investors must comply with. Thus, in order to address 

environmental issues through proper regulatory arms through our BITs, the Ethiopian 

government must negotiate new agreements or renegotiate older ones in light of the following 

recommendations.  

 First, new model BIT should be developed.  

In order to facilitate all future negotiations and renegotiations of BITs, it is important that the 

concerned government office of Ethiopia develop a model BIT that guides the negotiations and 

renegotiations. In this regard, the experiences of such African countries as Senegal, Tanzania, 

Nigeria, Egypt and Morocco and model investment agreements of SADC, India and IISD 

illustrated in this study should be relied upon. In addition, the recent draft model BIT of Ethiopia 

could also be used. 

 Second, the existing BITs should be either amended or terminated and followed by 

negotiations of new BITs. 

So as to introduce new generation of BITs, it is advisable to amend or terminate the existing 

BITs of Ethiopia that lack room for the regulatory power of the state. It is also advisable that 

termination be followed by renegotiation on new terms and conditions. 

 Third, not only investors but also their home States and the host State should assume 

the obligation to protect the environment. 

This should be indicated in different parts of BITs. Accordingly, the preambles to the BITs of the 

country shall be restructured in a way that acknowledges the Parties’ interest to ensure 

sustainable development through environmental protection. This has to be followed by inserting 

explicit obligations on foreign investors and the host State to protect the environment in BITs. 

Furthermore, the BITs shall impose obligations on home states of foreign investors to make sure 

that their nationals are investing in coincidence with their obligations to protect the environment.  
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 Fourth, FET should be eliminated and indirect expropriation clause should include 

environmental regulatory carve-out. 

The BITs of Ethiopia must also eliminate FET standard of protection. In addition, the BITs must 

incorporate provisions that explicitly exclude measures taken for the purpose of environmental 

protection from constituting indirect expropriation.  
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