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FOREIGN CAPITAL OUTFLOW LIBERALIZATION UNDER ETHIOPIAN 

INVESTMENT LAW: ITS COMPATIBILITY WITH DEVELOPMENT NEEDS 

ABSTRACT 

Ethiopian investment legal regime and policy have the mission of enhancing investment and 

promoting investment opportunities through creating conducive investment climate for investors 

so as to bring economic development in the country.  Foreign investors aim to generate profit 

and repatriate their capital including returns to their home country or to third country at any 

time they want, while the host countries including Ethiopia also requires foreign capital for 

balance of payment as well as need to control capital outflow in fear of large currency transfer, 

causing financial instability. Countries are free to exercise capital flow liberalization or control 

based on their economic and financial development standards while concluding BITs at 

international level. Except few BITs, most Ethiopian BITs allow foreign investors to fully 

repatriate their investment (capital) and returns at any time they want, while the stands of 

domestic investment laws are not clear in relation to capital repatriation from foreign 

investment, but expressly allow the repatriation of current account transaction like profit, 

dividend etc. This study aims to investigate whether Ethiopian investment legal regime on 

foreign capital outflows are designed to meet the developmental policy objectives of the country. 

In doing so, doctrinal and comparative legal research method is applied using both primary and 

secondary source of data to critically analyze the structural and application of the relevant legal 

regimes. The study reveals that there exist discrepancy between Ethiopian BITs and domestic 

investment laws and practice in regulation of capital outflow liberalization; and also the 

liberalization strategy of Ethiopian BITs would pose treat for the country to control capital 

outflow. The concept of full liberalization of foreign capital outflow under Ethiopian investment 

legal regime requires to be compatible with the developmental needs of the country. Laws and 

policy decisions made in relation to foreign capital outflow liberalization from foreign 

investment need evaluation by its pros and cons for development and the economical power of 

the country. Thus, the foreign capital outflow liberalization standards of Ethiopian investment 

law and relevant regulatory measures require rethinking to make it compatible with the 

development needs of the country. 



 
 

 
 

1. INTRODUCTION 

1.1. Background of the Study 

Foreign investment in general has positive impact on economic development of host countries as 

it attracts foreign capital, technology transfer, stimulates overall employment and increase 

income level etc.1 Foreign investment is the largest mechanism by which huge capital revolves 

throughout the world in the form of short term( portfolio and  foreign loan) and long term, 

Foreign Direct Investment (FDI). FDI inflow and technology transfer are increasingly 

concentrated in a handful countries while the Developing Countries(DCs) and Least Developed 

Countries (LDCs) are marginalized despite liberalization of their investment legal regime.2 

Scholars argued that the existence of liberal and sophisticated investment legal regime is not 

panacea; other determinants like financial development, political stability, administrative 

measures and predictability of the legal arrangement of the host country are important to secure 

their developmental need.3 

The aim of foreign investors is generating profit, while the host state also requires foreign capital 

for balance of payment; and compromising the two interests left headache for policy makers.4 To 

protect their interest in foreign investment, both host states and foreign investors are sensitive in 

regulation of capital movement both at entry and exit levels. Investors require protection of their 

investment from direct and indirect expropriation, derogation of their asset by governmental 

action, and liberalization of capital outflow to repatriate their initial capital and profit from their 

investment activities.5 Liberalization of capital means the abolition of government restriction on 

both initial capital (capital that foreign investors brought to host state at entry level) and 

payments related with transactions.6 Bilateral Investment Treaties (BITs) were introduced to 

                                                

1 Sima Motamen-Samadian, ed ,Capital Flows and Foreign Direct Investments in Emerging Markets 1(2005)  
2 id, at 145 
3 id, at 146-147 
4 Frank L. Bartels & S.A.de Crombrugghe, FDI Policy Instruments: Advantages and Disadvantages, UNIDO, 
Research and Statistics Branch Working Paper, (2009), at 2  
5 Jan Peter Sasse, An Economic Analysis of Bilateral Investment Treaties,1sted, Gabler Verlag 1 (2011)  
6 Stephany Griffith-Jones, et al, The OECD Experience With Capital Account Liberalization, (Institute of 
Development studies), University of Sussex Brighten, UK, 5 (2000), foot note No. 6 
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ensure that investment flows to host state are secured from political and other risks.7 However, 

proliferation of BITs in facilitation of foreign capital flow from capital exporting countries to 

host state may not guarantee the development needs of host states.8 They argue attracting foreign 

investment depends more on political climate for its existence rather than existence of legal 

structure for its protection and stability.9 Unequal power of those parties to the BITs as they 

mostly made between developed and developing countries results difficulties of implementation 

and enforcement.10 Ethiopian investment law and policy also have the mission of enhancing 

investment and promoting investment opportunities.11 However, the 2016 World Bank(WB) data 

rankings of countries put Ethiopia on 159 ranks out of 190 world countries in easy of doing 

business in the country.12 

Ethiopia has also signed about 30 BITs till 2016 with different countries among which Twenty 

one BITs are in force and the remaining Nine are signed but not in force.13 Most of Ethiopian 

BITs include the provision which allow full liberalization of capital remittance (outflow) for 

foreign investors though they use different terms like “any kind of asset”, “free transfer of 

investment” to show capital account transference without including the ‘initial capital’ expressly. 

Nevertheless, few other treaties allowed contracting parties to restrict the liberal capital transfer 

when capital movement between the contracting parties cause or threaten to cause serious 

difficulties for operation of monetary policy, exchange rate, balance of payment. E.g. Ethiopia- 

France, Ethiopia-UK and Ethiopia- Israel BITs have such exceptional conditions. This infers 

Ethiopia is following two different structures (model) of BITs in relation to capital outflow 

liberalization: Those fully liberalize by permitting foreign investors to repatriate their capital at 

                                                

7 M. Sornarajah, International Law on Foreign Investment, 3rded, Cambridge University Press, 173-174, (2010) 
8 id, at 177-178 
9 Eric Neumayer & Laura Spress, Do Bilateral investment treaties increase foreign Direct Investment to Developing 
Countries?,LSE Research Online, (2006), at 4  
10 Frank L. Bartels & S.A.de Crombrugghe, Supra note 4, at 177-178 
11 Elias Nour(Elias N. Stebek),The Investment Promotion and Environment Protection Balance in Ethiopia’s 
Floriculture:The Legal Regime  and Global value Chain, Dissertation, War Wick School of Law,(2012), at 9-10  
12 World Bank, available at:http://documents.worldbank.org/curated/en/2016/10/26891939/doing-business-2017-
equal-opportunity-allaccessed on 29/10/2016. Other African Countries like Rwanda ranked 56th, Kenya 92th, and 
Eritrea 189th.The indicators/standards for the ranking are:- procedure of registration, getting electricity, getting 
credit, paying tax, trading across boarder, protecting minority investors, labor market regulation,  enforcing contract 
etc. 
13 United Nation Conference on Trade and Development, Investment Policy Frame Work, available 
at:http://investmentpolicyhub.unctad.org/IIA/CountryBits/67accessed on 20/10/2016 
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any time they want, and those limit capital repatriation in case there is threat to cause serious 

difficulties like serious balance of payment problem. A literature reveals that “foreign investors 

can possibly use BITs signed by Ethiopia, other than the investor's home state, to benefit from 

treaty obligations entered by Ethiopia with other partners - treaty shopping.”14 This infers still 

foreign investors may claim the repatriation of capital using MFN principle since there exist 

BITs which fully liberalizing the repatriation of capital (out flow) by allowing foreign investors 

to remit their capital at any time they want.  

Historically, Ethiopian development policy was keen in making agreement with different 

countries to make its economic relationship safe and regulated Capital flow liberalization in 

different manner. In Imperial regime, Ethiopia has Treaty of Amity and Economic Relations with 

U.S. which entered into force in 1953.15 But she had had only the 1964 BIT with Germany which 

terminated later and replaced by the 2004 BIT. Domestically also there was legal document 

established for the encouragement of foreign investment aiming to facilitate capital movement in 

the country in 1950, and there were incentive packages to attract FDI including  tax holidays, 

duty free importation of machinery, and remittance of profit.16 Nevertheless, it was silent about 

remittance of capital, and the policy was not meets its expectation. 

In Derg regime, the economic policy of the country was influenced by Communist ideology 

which support closed economy- excluding private ownership and private investment.  There was 

no visible development in relation to foreign investment which attract foreign investors and no 

development of capital flow liberalization.17 After Derg Regime, many changes were made 

starting from the first investment Proc. No 15/1992 up to the current investment Proc. No. 

769/2012 and its amendment Proc. No.849/2014.  

                                                

14 Martha Belete Hailu & Tilahun Ismael Kassahun, Rethinking Ethiopia’s Bilateral Investment Treaties in light of 
recent Developments in international Investment Arbitration, Mizan Law Review, vol 8 No 1, 117-144,  (2014), at 
143 

15 Kozo Kiyota, et al, The Case for Financial Sector Liberalization in Ethiopia, Research Seminar in International 
Economics, discussion paper No.565,(2007), at 16-17 
16 Shahidur Rashid, et al, Distortion to Agricultural Incentives in Ethiopia, Agricultural Distortion Working paper 
43, (2007), at 3, available at: documents.worldbank.org/.../pdf/560350NWP0ET0v1UBLIC10Ethiopia10708.pdf 
accessed on 23/3/2017  
17 id, at 1-3 
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The current Ethiopian investment proclamation didn’t include the liberal remittance of foreign 

capital expressly, except payment of current accounts which includes profit, dividend, proceed 

from sale or liquidation of enterprise, proceed from sale of share. However, it allows remittance 

of proceed from sale or liquidation of the enterprise (investment) which arguably may include 

initial capital.18 But what if the investors require to repatriate the capital in kind rather than 

selling in the country, or what if the investors want to relocate the investment before liquidation?  

Ethiopian Investment Incentive Regulation No.270/2012 allow investors to re-export the duty-

free imported capital goods or construction materials or motor vehicles.19 These means investors 

who came with capital goods and entered tax free for performance of the investment activities if 

require to repatriate the capital in kind, he/she can re-export those capital goods. However, 

practically capital goods entered the country can be re-exported in exceptional circumstance for 

specific purpose as will be discussed in the body of this study. Hence, still the issue of investors 

who requires relocating or repatriating his investment by moving his capital goods requires 

reconsideration. Also the requirement of tax payment on repatriation their capital or proceed 

from the current transaction or the re-exportation of those capital goods is not expressly 

mentioned under the current investment laws. 

Nevertheless, the previous Investment Proclamation No.37/1996 allowed foreign investors to 

remit capital gained from the sale or liquidation of an enterprise and share transference without 

payment of tax.20 The Investment Proclamation No.280/2002, which repealed the previous one 

and the succeeding investment proclamations are silent about the requirement of paying tax on 

repatriation of such capital account or current account. Such legal arrangement may have effect 

of indirect capital control and some Ethiopian BITs like Ethiopia- Austria BIT has the provision 

dealing with transparency requirement of domestic investment laws,21which will applicable for 

other Ethiopian BITs through MFN principle.  

                                                

18 Investment Proclamation, Proclamation No.769/2012, FED. NEGARIT GAZETTE, 18thYear No. 63, Addis 
Ababa, (2012), Art 26(1,f)  
19 Investment Incentive and Investment Areas Reserved for Domestic Investors Council of Ministers 
Regulation,Regulation No. 270/2012, FED. NEGARIT GAZETTE,19th Year No.4, Addis Ababa, (2012), Art 15(3)   
20 Investment Proclamation, Proclamation No.37/1996, FED. NEGARIT GAZETA, 2nd Year,   No. 25, Addis 
Ababa,  (1996), Art 20(2) 
21 Agreement Between the Republic of Austria  and the Federal Democratic Republic of Ethiopia for Promotion and 
Protection of Investments, signed on 12/11/2004, Art 4 
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Unlike the Imperial government of Ethiopia, starting from the abolitionment of the Addis Ababa 

Share dealing Group in 1974 by Derg, there is no institutionalized and well regulated capital 

market in Ethiopia22though foreign investors are allowed to buy share of an existing enterprise 

on approval from the ministry of trade.23 

Generally, the Ethiopian investment legal regime, both Ethiopian BITs and domestic investment 

laws have the objective of attracting foreign capital (investment) to balance the economy of the 

country. Foreign capital outflow liberalization may have both advantages and disadvantages with 

respect to investment decision and bringing of economic development for host countries which 

need to be measured by host sate. This research tried to explore the compatibility of the 

Ethiopian investment law development needs of the country by giving consideration for the 

foreign capital outflow from investment. 

1.2. Statement of the Problem 

Most DCs and LDCs including Ethiopia are competing with each other by liberalizing their 

investment legal regime and providing protection for foreign investors to attract foreign capital. 

Except few BITs having exceptional conditions in which parties can restrict capital outflow 

liberalization, most of Ethiopian BITs allowed foreign investors to fully repatriate their 

investment (capital) at any time they want. Without prejudicing its positive effects, such full 

liberalization arguably has impact over the country’s balance of economy as its economic power 

is not competing with those capital exporting countries. This means if those foreign investors 

shift their total capital to other country or to home countries for different reason, there will be no 

powerful domestic investors which will step into their shoes. Also the country may face shortage 

of foreign currency at the time, which will strongly affect its balance of payments and economic 

development. Of course, Ethiopia has practiced BITs having exceptional conditions under which 

it can restrict capital repatriation with few countries. Nevertheless, this could be liberalized 

through MFN principle which reveals that all Ethiopian BITs are inevitably liberalizing capital 

outflow without any saving clause.  

                                                

22 Tiruneh Legesse, Establishing Financial Markets in Ethiopia: the Environmental Foundation, Challenges and 
Opportunities, JBAS, Vol.4, No.1,(2012), at 2  
23 Kozo Kiyota, Supra note 15,  Art 12(3)  



6 
 

 
 

On other hand, Ethiopian domestic investment law does not include the issue of repatriation of 

capital (initial capital) clearly except payment for current account (including profit, dividend 

etc). Except the previous proclamation No. 37/1996 which allowed remittance without tax 

payment, the latter amending proclamations didn’t expressly provide duty of taxation on 

remittance of payment for current account itself. Although there is no clear law prohibiting 

repatriation of capital, practically, capital goods entered tax-free by investors for purpose of 

incentive are not possible to be repatriated in kind, unless sold or liquidated in the country. This 

may accounted as indirect capital control and has impact on transparency and predictability of 

the investment law and policy of the country to attract foreign investors. It also goes against the 

well known BITs principle of transparency, which requires domestic law of host state to be 

transparent for the foreign investors. 

Foreign investors are allowed to buy share of existing enterprise under Ethiopian investment law 

and may require selling and repatriating their capital for different reason. However, since there is 

no institutionalized and well regulated stock/share market, they may face challenge to sell their 

stock/share and repatriate their capital in legal and riskless mechanism. Such strategy may have 

the effect of capital outflow control fearing volatility nature of portfolio investment but requires 

proper regulations. 

Though IMF Article of Agreement in which Ethiopia is member, gives power for member state 

to control capital transference, in existence of BITs which are fully liberalizing foreign capital 

outflow, the application of domestic law to control capital movement is challengeable. These 

conditions further strengthen the difficulty of implementation and enforcement of those BITs for 

Ethiopia since the economic and financial standards are not on equal level with those partners. 

1.3. Objectives of the study 

1.3.1 General objective of the study 

The general objective of the study was exploring the Ethiopian investment law to investigate 

whether foreign capital outflow liberalization designed in a way meets the developmental needs 

of the country from foreign investment at exit level. 
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1.3.2. Specific objective of the study 

 Discussing whether the Ethiopian investment legal regime (BITs and domestic 

investment laws) are expressly allowing capital remittance for foreign investors and 

whether there exist regulatory measures (indirect controls) make the repatriation difficult 

for the investors. 

 Identifying the extent to which foreign investors’ right to repatriate/remittance of their 

capital is governed under both Ethiopian BITs and domestic investment law; and whether 

there exist mismatch between the two. 

 Discussing whether Ethiopian investment laws and relevant regulations are scrutinized in 

the way fulfills the development need/policy of the country, by giving consideration for 

the capital outflow liberalization strategy under Ethiopian investment Law. 

  Exploring whether the capital market development and regulation of Ethiopia is 

attractive for foreign portfolio investors with respect to transference of shares  through 

legal and riskless mechanism at exit level (outflow).  

1.4. Research Questions 
1. To what extent that Ethiopian BITs liberalized capital outflow (repatriation) from foreign 

investment?   

2.  Does conditional restriction of capital repatriation under Ethiopian BITs are advisable to 

meets the development policy of the country from investment? If yes, what are those 

conditions?  

3. Does the regulation of capital outflow under Ethiopian domestic investment law is 

attractive, transparent and predictive for foreign investors? Are there any measures 

equivalents with capital outflow restriction under the law? Is there other determinants  

effecting attraction of foreign capital investment in the country? 

4. Is there mismatch between Ethiopian BITs and Domestic investment law in relation to 

capital outflow liberalization? If yes, how we solve it? 

5. Is there any difficulty in relation to implementation of foreign capital flow liberalization 

issues under Ethiopian investment legal regime and other relevant regulations? If yes, is there 

any way out to attain the developmental policy of the country? 
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1.5. Significance of the study 

This study will bring important change in Ethiopian investment legal regime and other relevant 

subject area as to meet the country’s economic development policy. It will contribute for the 

change of economic policy and investment laws towards of foreign investment as to facilitate 

foreign capital flow in the country and generate more economic advantages from foreign 

investment. This study will also be use as standing stone for those who require to do further 

research on the area. It is useful to reveal those problems to the society and concerned body by 

making the reader to know the problem existed in the area and aware others including the 

academicians. It will also important for policy makers and relevant law drafter of government 

body to prepare and rearrange them for the solution as will propose in the research result. 

1.6. Scope of the study 

This study gave more concerns for foreign capital outflow liberalization from investment and its 

effects on economy of host state in general and its compatibility with the Ethiopian development 

needs pecifically. Provisions related with capital outflow may be stipulated in other regional or 

multilateral agreements that Ethiopia has signed but this study only concentrated on Ethiopian 

BITs, domestic investment laws and other domestic relevant laws. This study also didn’t include 

capital outflow from investment carried out by domestic investors outside of Ethiopia, if any, or 

any capital flow from Ethiopia for purpose investment in abroad; rather consider foreign capital 

outflow sourced from foreign investment in Ethiopia. The legal arrangement of BITs and 

domestic investment laws of Ethiopian in relation to foreign capital outflow liberalization was 

thoroughly analyzed by sorting out its problems as to meet the country’s developmental need 

from foreign investment. 

1.7. Methodology of the Study 

The methodology employed in this study was doctrinal and comparative legal research which 

was more of desktop studies. Here, the relevant international and national legal instruments 

including the existing literatures, policies and laws were analyzed. Taking in to consideration the 

availability of data and nature of the problems, the study approach was qualitative method 

including relevant primary and secondary data sources. The researcher used both Primary and 
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secondary sources of data applying the most important data collection techniques like document 

review and interview based on their relevancy, to collect different information regarding the 

problems under study. Primary sources of data reviewed were:- 

I) Domestic investment laws including investment proclamations, regulations and other 

relevantproclamationsor directives. 

II) BITs that Ethiopia has signed with different countries of the world.  

III) International Agreements like IMF, OECD and IIAs(BITs).  

IV) Interviews were made with relevant personnel from Ethiopian Investment 

commission, Ethiopian National Bank, Ethiopian Custom Authority, Ethiopian 

Ministry of Trade, and Ethiopian Ministry of Industry according to their relevancy. 

Secondary sources of data were applied in this research including books, internet source, 

journal Articles and case study/real case. Assessment of the studies conducted in the area 

coverage of the application of Ethiopian investment laws regarding the subject matter at 

hand. Finally, critical analysis of those primary and secondary data collected from different 

areas was made in the way of answering of those questions under study and fulfilling the 

study objectives. The experience of few countries from LDCs and DCs namely, South Korea, 

Kenya and South Africa were given more consideration for they have relevancy with 

Ethiopian legal and development policy. From LDCs, Kenya for example resembles to 

Ethiopia by economic standard and thirsty of foreign investment, and from DCs South Africa 

is also in the motion of revising its BITs for incompatibility of Foreign investment regulation 

under its BITs with its development needs.South Korea is also one model for Ethiopian to 

proceed with Developmental sate policy for encouragementgrowth in the country. Qualitative 

methods of data analysis and the legal interpretation rules or statutory interpretation were 

applied for legal documents based on its importance. 
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1.8. Literature Review 

International capital flow and their liberalization consequences for economic growth have been 

one of the most important issues in the literature of international macroeconomics.24 A literature 

prepared by IMF staff members summarized merit and demerit of capital flow liberalization for 

developing countries in general, is more beneficial and less risky if those countries have reached 

on certain level of financial and institutional development.25 In certain circumstances, capital 

flow management measures can be useful though it cannot substitute warranted macroeconomic 

adjustment.26The above literatures analysis capital flow liberalization in general, but this study 

concentrate more on foreign capital outflow liberalization from investment in Ethiopia to attain 

the economic development need though the arguments are very relevant. 

Tibabu Aragie, under his study titled “Nexus between Foreign Direct Investment and Domestic 

Private Investment in Ethiopia” concluded that effectiveness of FDI in Ethiopia depends on its 

relation with other determinant of growth like the countries’ economic policies and law, and the 

performance of investment key sectors to enhance the contribution of investment to the 

economy.27 The literature gives wide concern for the other determinant making the law and 

policies as one determinant but it was not concentrated on capital outflow liberalization to 

analysis of FDI on development from perspective of the existing legal regime which is the core 

objective of this study. 

A study done by WondwesenWubu in 2011 reveals that some empirical studies analysis that FDI 

has insignificant but positive effect on investment28 in Ethiopia, which may be on different stand 

currently. Wondewesen gave more consideration for foreign capital inflow from FDI and its 

effect on economic growth of the Ethiopia but didn’t analysis the economical challenge and the 

                                                

24 Laura Alfaro, et al,capital flow in a Globalized World: The Role of Policies and Institutions, in Sebastian 
Edwards, ed, Capital Controls and Capital Flows in Emerging Economies: Policies, Practice and consequences,  
University of Chicago Press,(2007), at 19  
25 International Monetary Fund, TheLiberalization and management of Capital Flows: An institutional View,(2012), 
at 1, available at:http://www.imf.org/external/np/pp/eng/2012/111412.pdf accessed on 15/9/2016 
26 id, at 2 
27 Tibabu Aragie, Nexus between Foreign Direct Investment and Domestic Private Investment in Ethiopia, Addis 
Ababa University, Thesis, (2014), at 2 
28 WondwesenWubu, The Impact of Foreign Capital Inflows on Economic Growth, Saving, and Investment in 
Ethiopia, Addis Ababa University School of Graduate Studies, Thesis, (2011), at 86 
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nature of capital outflow liberalization regulation under Ethiopian investment legal regime, 

which is wide concern of this study.  

Amanuel Debessay Gebregergis, under his thesis titled ‘The Role of Bilateral Investment 

Treaties in Securing Foreign Investments in Ethiopia”, analyzed that Ethiopian BITs and 

domestic investment law included the free transference of capital which protects foreign investor 

interest and attract FDI inflow.29 However, he didn’t show the legal controversy related with 

express inclusion of ‘initial capital’ to repatriate under Ethiopian BITs and the silent nature of 

domestic investment law in relation to repatriation of capital account in general or initial capital 

specifically which was widely considered under this study. 

Gulilat Kebede, under a literature titled, “The New Investment Law: Basic features and 

Limitations With Reference to The Industrial Sector” identified that Ethiopia’s continuous 

amendment of her investment law to attract foreign capital from investment, needs to take in to 

consideration the potential cost of capital flow as the critical link between policy reform and 

investment lies in the business confidence and certainty which investors get from it.30 

Nevertheless, the legal analysis of the capital outflow liberalization regulation was not made 

under the research to be more effective in the attraction of foreign investment. 

Mihir A. Desai, C.Fritz Foley and James R.Hines Jr. under their paper titled “Capital controls, 

Liberalizations, and Foreign Direct Investment” argued that two conflicting interest of countries 

in capital movement liberalization and attraction of foreign investment.31 First, Countries need to 

control capital movement fearing the volatility of capital flow for economic disruption in case 

there is balance of payment surplus or deficit. Second, contrary to the first case, they need to 

attract FDI for their economic development. IMF Article of Agreement on other hand gives full 

right for member state to control foreign capital movement in their country.32 On the other hand, 

                                                

29Amanuel Debessay Gebregergis, The Role of Bilateral Investment Treaties in Securing Foreign Investments in 
Ethiopia, University of South Africa, Thesis, (2015), at, 9 &43 

30 GulilatKebede, The New Investment Law: Basic Features and Limitations With Reference to The Industrial 
Sector,ND at 235,  available at: 
http://www.eeaecon.org/sites/default/files/publications/Gulilat%20Kebede_The%20New%20Investment%2 
accessed on 10/10/2016 
31 Mihir A. Desai, et al, Capital Controls, Liberalizations, and Foreign Direct Investment, The Review of Financial 
Studies vol. 19, No. 4, Oxford University Press,1433(2006) 
32 International Monetary Fund,  Article of Agreement of International Monetary Fund,(amended), (2011), Art VI(3)  
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Vienna Convention on Law of Treaty (VCLT) prohibits member countries to invoke the 

provision of domestic law to justify failures to perform the treaty which is also applicable for 

BITs.33 

 A literature reveals that “Ethiopia has no capital market and very limited informal investigating 

in share of private companies”34though there is study which shows  some bonds or stocks like 

Hidase bond and Euro bond  are provided by the government in primary market.35 However, 

none of the two literatures discuss the effect of non-existence of institutionalized/regulated share 

market on foreign capital outflow, relating with Ethiopian development need. 

In general, most of these literatures provided the economic analysis rather than legal analysis of 

the issue under study. This study used those econometric studies as input for legal analysis to dig 

out and reveal the existing regulatory problems to forecast the necessary change in the country.   

1.9. Limitations of the Study 

This research by nature is very sensitive area of the governmental attention and relevant 

information kept secret and hurdle to get decisive information related to the practice. There was 

also shortage of recorded data and materials in relation to the subject matter of the study to make 

deep analysis. Since the most relevant officials were very busy with different activities, obstacle 

was encountered the author to get current and relevant information on the area. The time and 

resource limitation also created difficulty in which the author has tried to overcome and prepared 

for intensive search works.  

1.10. Delimitations of the Study 

The study was limited to the legal analysis of the current Ethiopian investment laws governing 

the foreign capital outflow and its liberalization issue by giving consideration for the 

development needs of the country. Since it is legal research, the extra investigation and 

                                                

33 United Nation, Multilateral Vienna Convention on Law of Treaty, No. 18232, (1969), Art 27 
34 Supra note 15, at 4 
35 United State of America Department of State, Ethiopia Investment Climate Statement,(2015), at 4 available 
at:https://www.state.gov/documents/organization/241767.pdf accessed on 10/9/1016 
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measurement of the economic issue was not considered, rather limited to legal analysis. 

Nevertheless, the empirical studies of economic analysis of different scholars was described in 

narrative way and used to back up recommended policy direction and legal reformation.   

1.11. Organization of the Research 
The main body of the thesis was organized in five chapters. The first chapter contains the general 

overview of the research which include precise introduction of the study. Chapter two deals with 

the concept and forms of foreign capital flow under some international instruments like IMF, 

OECD, and BITs; and Forms of capital flows including FDI, Portfolio and foreign loan and 

itscontrolling mechanisms. Chapter three of the study deals with developmental effect of foreign 

capital outflow liberalization and reviews experiences of other countries. Chapter Four discusses 

the legal analysis of the compatibility of foreign capital outflow liberalization under Ethiopian 

investment laws with the development objectives of the country. The last chapter will be 

conclusion and the proposed recommendation. 
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2. THE CONCEPT AND FORMS OF FOREIGN CAPITAL FLOW UNDER 

INTERNATIONAL INSTRUMENTS, AND ITS CONTROL. 

Capital flows are defined as “[t]he aggregate of foreign direct investment, portfolio, and other 

liabilities. Category other includes liabilities to official creditors, foreign bank loans, and other 

financial transactions not covered in direct investment, portfolio investment, or reserve assets.”36 

Nevertheless, this study considers more capital outflow and its liberalization. Of course, capital 

outflow would include domestic capital flow out for the purpose of investment which is excluded 

from the scope of this study as it concentrates on foreign capital entered for investment (capital 

which its origin is abroad). Current account transference37 like profit, dividend, and other 

payments due in connection with foreign investment though not direct concern of this study, 

would be relevant incase used for reinvestment by the foreign investors or from perspectives of 

practical natures of the issue. Liberalization of capital flow on other hand defined as “the 

elimination of measures that could hamper international capital flows.”38 These sign of 

liberalization could be full convertibility of capital flow and transaction related with payments 

and transference of capital from one country to the other.39 

The issue of international monetary regulation in general and international capital flow 

regulation comes into the attention of world community at the Bretton Woods Conference of 

1944 on wind up of Second World War.40 At that time, international community believed that 

various aspects of a state monetary law have extra territorial dimension41 and one cause for the 

World War itself could be lack of international monetary law. As a result, IMF and International 

Bank for Reconstruction and Development (IBRD) were established with objective of regulating 

                                                

36 Travpr Alleyne, et al, Managing Volatile Capital Flows Experiences And Lessons From Sub-Saharan African 
Frontier Markets, International Monetary Fund, Washington D.C.,(2014), p 3, Foot note No.1 

37 IMF Agreement, Supra note 32,   Art XXX(d), This provision define payment for current transaction as “ (1) 
all payments due in connection with foreign trade, other current business, including services, and normal short-
term banking and credit facilities; (2) payments due as interest on loans and as net income from other 
investments; (3) payments of moderate amount for amortization of loans or for depreciation of direct 
investments; and (4) moderate remittances for family living expenses.” 
38 International Monetary Fund, Liberalizing Capital Flows and Managing Outflows, Monetary  and Capital Market 
Department, (2012), at 6 
39 id, at 6 
40 Asif H. Qureshi, International Economic Law, Sweet & Maxwell, London, 109 (1999)  
41 id, at 69  
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international financial system and reconstruction of countries damaged on WWII respectively.42 

Nevertheless, developed countries were not satisfied with the strategy of capital flow regulation 

by IMF Article of Agreement which authorizes member state to control capital movement(either 

directly or indirectly), and move to establish Organization for Economic Cooperation and 

Development (OECD) having capital flow liberalization strategy in 1960 which came in to force 

in 1961.43 In similar occasion, at end of WWII, regulation of investment issue was dropped from 

Havana charter which intended to form International Trade Organization (ITO) including 

investment subject matter.44 As a result, world states resort to conclude BITs among 

themselves45 including the sensitive issue of liberalization of foreign capital repartition from 

investment.  

In general this chapter deals with the concept and nature of capital flow under major 

international instrument like IMF, OECD and BITs by giving attention for their approach to 

capital outflow liberalization and capital control exercised by different countries. Also the three 

forms of capital flow, FDI, Portfolio and Foreign loan would be discussed giving more concern 

for the first two.  

2.1. Foreign Capital Flow Liberalization under International Instruments 

2.1.1. Capital Flow Liberalization under IMF 

IMF Article of Agreement was established in 1945 to regulate international monetary relation 

including capital flow.46 From the two influential participants of Bretton Woods Conference, 

U.K. favored a system that restricts capital flow, while U.S required liberal capital flow(less 

restriction of capital flow).47 Fixed exchange rate regulation was also established by paging to 

$U.S which was fixed to gold at a rate of $35 to one ounce of Gold until 1971, and value of 

                                                

42 Robert O’Brien & Marc Williams, Global Political Economy: Evaluation and Dynamics, 2nded, Palgrave 
Macmillan, New York, 209-210 (2007)  
43 OECD Code of Liberalization of Capital Movements, promoting Ordinary capital Flows: The Approach of the 
Code, OECD,(2015), at 1  available at:  www.oecd.org/daf/investment/flows accessed on 18/10/2016 
44 Kenneth J. Vandevelde,  A Brief  History of International Investment Agreements, University of California, Davis 
Journal of International Law & Policy, Vol. No. 12, 157-194, (2005), at 162 
45 id, at 169 
46 Asif H. Qureshi, Supra note 40, at 108 
47 Robert O’Brien & Marc Williams, Supra note 42 , at 209    
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countries’ currency will be changed occasionally based on their economic conditions.48 The IMF 

general objectives are facilitation of exchange of goods, services and capital among countries 

that sustains sound economic growth,49and countries require meeting those objectives by their 

actions. Ethiopia joined IMF in December 27, 1945 at its first establishment and responsible to 

make annual consultation on implementation of Art IV of IMF Article of agreement with 

Executive board of IMF.50 IMF Article of agreement Art IV deals with the general obligation of 

state regarding exchange arrangements aiming to facilitate the exchange of goods, services, and 

capital among countries, and to sustain sound economic growth. The IMF Executive Board holds 

bilateral discussion with members annually after the staff members visit the country and collect 

economic and financial information and prepare report.51 

For example, the 2015 report of IMF staff to wards of Ethiopian revealed that there was sharp 

widening of current account deficit which was largely offset by robust capital inflow of FDI with 

50%, there was heavy foreign loan of public enterprise, there was sound macroeconomic policy 

and governments effort to attract FDI, there was moderate public investment but gradual private 

investment because of constraint on access of credit and foreign exchange, and overvalued 

exchange rate.52 The Executive Board of IMF assessed the report and recommend that Ethiopian 

officials need to preserve policies that safeguard macroeconomic stability, foster private sector 

participation, to minimize public sector borrowing through careful selection of public project, 

and to modernize the monetary policy frame work and strengthening liquidity management.53 

IMF Article of Agreement seems reluctant in regulation of capital account as it gives full right 

for member state, either to control or liberalize capital transference from or to their country.54 

However, IMF Article of Agreement is keen in regulation of exchange rate, elimination of 

                                                

48 id, at 209 
49 IMF Article of Agreement, Art IV(1) 
50International Monetary Fund, Ethiopian and the IMF Country Page, available at: 
www.imf.org/en/Countries/ResRep/ETH accessed on20/2/2017  

51 International Monetary Fund, 2015 Article IV Consultation- Press Release; Staff Report; and Statement by the 
Executive Director for the Federal Democratic Republic of Ethiopia, IMF Country Report No. 15/300, (2015), at 1, 
Foot Note No.1 
52 id, at 1-2 
53 id, at 2 
54 IMF Article of agreement, Art VI(3)  
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restriction on payment for current account transaction and international liquidity.55 Art VI(3) of 

IMF Article of Agreement dealing with capital flow regulation dictated: 

Members may exercise such controls as are necessary to regulate international capital 

movements, but no member may exercise these controls in a manner which will restrict 

payments for current transactions or which will unduly delay transfers of funds in 

settlement of commitments, except as provided in Article VII, Section 3(b) and in 

Article XIV, Section 2.56 

This sub-article infers that IMF Article of Agreement regulates international trasference in two 

nature/forms; capital account and current account transference which are very interdependent 

and useful to know balance of payment condition of a country. IMF has jurisdiction over current 

account liberalization, but not capital account liberalization57for the fact that it gives authority for 

member countries to control capital account transference. 

2.1.1.1. Capital Account Transference 

Black Law Dictionary defines the term ‘capital’ as, “Money or asset invested, or available for 

investment, in business”, and also as “the total assets of a business, esp. those that help generate 

profits.”58 These definition shows that the term ‘capital’ infers to the accumulation of money 

(both in kind and cash) prepared for investment or which already started investment. This would 

be equivalent (similar) with ‘initial capital’ as provided under different investment laws. Capital 

account similarly refers to the statistical record of investment flows between a country and the 

rest of the world which results transference of capital; or capital account is the composition of 

the capital and financial account.59 Capital account covers financial flow mainly from FDI, 

                                                

55 IMF Article of Agreement, Art IV(3) 
56 IMF Article of Agreement, Art VI(3) 
57 M. AyhanKose & Eswar Prasad, Liberalizing Capital Account Restrictions, in Jeremy Clift & Elisa Diehl, eds 
Financial Globalization: The Impact on Trade, Policy, Labour, and Capital Flows, A compilation of Articles From 
Financial & Development, International Monetary Fund, Washington D.C, (2007), at 6 
58 Bryan A. Garner, ed, Black’s Law Dictionary, 7thed, West Group, St. Paul, MINN, 200 (1999) 
59 International Monetary Fund, Balance of Payment Manual, 5th ed, International Monetary Fund, Washington, D.C. 
USA, 74 (1993) 
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portfolio, foreign loan/ bank borrowing which are common acquisitions of assets in one country 

by residents of the other country.60 

Capital account transference has special characters which differentiate it from current account 

transference.These are:-first, capital account transference includes transference of capital in kind 

“when it consist of (i) transference of ownership of fixed asset or (ii)the forgiveness of a liability 

by a creditor when no counterpart is received in return.”61 Second, transference of capital in cash 

“when it is linked to or conditional on, the acquisition or disposal of a fixed asset (for example, 

an investment grant) by one or both parties to the transaction.”62 It involves transfers of 

ownership of fixed assets; or transfer of funds linked to the asset; or acquisition or disposal of 

fixed asset; or cancellation of debt without any return.63 Financial account is part of capital 

account in balance of payment record which covers transactions associated with changes of 

ownership (creation or liquidation of claim) in foreign financial assets and liabilities of an 

economy; or difference between sales of assets to foreigners and purchase of assets held 

abroad.64 

From the spirit of IMF Article of Agreement provision sited above someone can understand that 

member states have full right to control capital account transference as far as necessary to 

regulate international capital movements, while there are some conditions or exceptions to 

control current account transference.   

2.1.1.2. Current Account Transference  

Current account transference consists of all transference not included under capital account 

transference.65 Current account transference is more related with current transactions among a 

government or individuals and companies of other countries. It can also be transfer in kind(gifts 

of food, clothing, medical supplies, consumer goods, etc.) or in cash(workers remittance, current 

tax on income, social benefit, refund of taxes, interest, debt, dividend, reinvested earnings 

                                                

60 Black Law Dictionary, Supra note 58, at 6 
61 International Monetary Fund, Supra note 59, at 74 
62id, at 74 
63id ,at 41 
64id, at 77 
65id, at 74 
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etc)between governments of different countries or between governments and international 

organizations(foreign investors).66 

In principle, member states are not allowed to control transference of current account as per Art 

VI (3) of IMF Article of Agreement. Nevertheless, it is possible to control transference of current 

account transactions in two exceptional conditions. First, when the currency of the country in 

which payment require is declared scarce by the fund.67 This must not more restrictive beyond 

the limitation and should be ended when the fund declare that the currency in question is no 

longer scare. Second, when the member notified the fund that it is under transitional arrangement 

preparing itself to accepts the obligations of IMF Article Agreement.68 Here the current account 

required to be transferred must be “payments and transfers for current international transactions 

that were in effect on the date on which it became a member.”69 Both capital account and current 

account transference are components of Balance of payment record which is important to 

describe country’s international transaction and its link with domestic economy.70 

2.1.1.3. Balance of Payment 

The IMF manual defines BOP as “a statistical statement that summarizes transactions between 

residents and non-residents during a period. It consists of the goods and services account, the 

primary income account, the secondary income account, the capital account, and the financial 

account.”71 The definitions shows balance of payment is the integrated calculation of capital 

account (including financial account) and current account of a country’s economy. In simple 

term, BOP also can be defined as “a record of the economic transaction between one country and 

the outside world.”72 Thus BOP concerned with transaction requiring flow of capital from one 

country to the other country including country’s export and import of goods, service, financial  

                                                

66 id, at 75-79 
67 IMF Article of Agreement, Art VII(3, b) 
68 IMF Article of Agreement, Art XIV(2) 
69 id, member sate of IMF, as exception to Art VI(3), can restrict transference of current international transaction 
through foreign exchange rate policy to secure their balance of payment.  
70 Andreas F. Lowenfeld, International Economic Law, International Economic Law Series, Oxford University 
Press, New York, 508-509 (2002)  
71 International Monetary Fund, Balance of Payment and International Investment Position Manual, 6thed, IMF 
Multimedia Services Division, Washington, D.C, 9 (2009) 
72 Robert O’Berien & Mac Williams, Supra note 42, at 211 
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and capital transfers.73 Transactions that lead to payment to another country is registered as debit, 

while those leads to payment from another country registered as credit.74 Though it’s difficult on 

implementation, BOP should be equal to zero which presume capital outflow is equal with 

capital inflows. If not, the country would be under BOP deficit which means the country cannot 

pay for goods and service she want to import(current account deficit), and can no longer be 

financed by the capital account.75 

BOP also refers to the total value of goods and capital flowing in and out of a country which is 

very important to determine the development strategy of a country.76 There are three optional 

strategies by which countries can protect their balance of payment in an open economy.77 These 

are: first, increasing the competitiveness of domestic product to raise export volume and foreign 

currency inflow which may be difficult on implementation for DCs and LDCs; second, slow 

downing economy by decreasing the amount of import (through appreciation of own currency) 

which is more relevant for Developed and some DCs; and thirdly, by devaluating (depreciation) 

of own currency to increase foreign currency inflow. 

A paper prepared by IMF Monetary and Capital Market Department in 2012 provided the 

following analysis in relation to capital flow liberalization in general and capital outflow 

liberalization in particular.78 First, the degree of capital flow liberalization in a country would 

depend up on specific circumstances like whether the country reached certain threshold in 

financial development. Second, capital flow measures can be applicable temporary in accordance 

with relevant policy to secure the country’s financial stability and global crisis. Third, capital 

flow Liberalization would be beneficial for those countries having strong economic power for 

implementation and on rapid progress particularly in financial sector. Fourth, capital outflow 

should be managed by macroeconomic and financial policy in situation of crises and future 

possible conditions. Indeed, according to 2005-2014 of the IMF Independent Evaluation Office 

(IEO) report, the IMF institutional view recognized that full capital account liberalization may 

                                                

73 International Monetary Fund, Balance of Payments Textbook, International Monetary Fund Publication Service, 
Washington, D.C. USA, 1  (1996) 
74 Robert O’Berien& Mac Williams, Supra note 42, at 211 
75 id 
76 id, at 86-87 
77 id 
78 International Monetary Fund, Supra note 38,  at 5 
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not be appropriate goal for all countries in similar conditions and time; and capital flow 

management measures are important for stability of capital flow throughout of the world.79 

 IMF IEO revising evaluation from 2005-2014 summarizes the IMF institutional view in relation 

to capital flow liberalization with two notable features.80 First, there is no presumption of full 

liberalization as final goal rather greater liberalization with less control. Second, Capital flow 

measures(control) must not accepted as last resort in policies for managing capital, and may be 

use gain time when policy steps requires time or when there is uncertainty in economic stance 

due to capital surge. However, still there is ambiguity in relation to how to manage capital flows, 

since there is no operational guidance providing substantial lee way for the IMF discretion, and 

there are also patchworks BITs, regional and international agreements regulating the subject 

matter of cross-border capital flow.81 

In existence of BITs between the members states which also regulates the capital movement 

between the parties to the treaty, power given for member countries to control capital movement 

by IMF Article of agreement need deep understanding. Because, the application of BITs as 

between the parties are governed by general principle of contract,since it is an agreement 

between the two sovereign countries. Even VLCT prohibited member countries to invoke the 

provision of domestic law to justify failures to perform the treaty82as will bediscussed in future 

of the study. 

2.1.2. Capital Flow Liberalization under OECD Guideline 

The historical development of OECD guideline is related to the WWII, when developed 

countries determine to avoid the mistake of their predecessors. Winners of the WWII “realized 

that best ways to ensure lasting peace was to encourage co-operation and reconstruction, rather 

                                                

79 IEO Independent Evaluation Office of the International Monetary Fund, The IMF’s Approach to Capital Account 
Liberalization: Revising the 2005 IEO evaluation, (2015), at 1, available at: www.ieo-
imf.org/ieo/.../The%20IMFs%20Approach%20to%20Capital%20Account%... accessed on 3/1/2017  
80id, at 9 
81id, at 18 
82 VCLT, Supra note 33 
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than punishing the defeated.”83  They made those developed countries and the global economy to 

be interdependent and interlinked to avoid economic superiority of a country. On winding up of 

WWII, Organization for European Economic Cooperation (OEEC) was established in 1948 to 

run the U.S. plan to reconstruct countries affected on the World War.84 The Canada and U.S. 

later joined OEEC and signed the new OECD guide line in 1960 which entered in to force in 

1961 having 35 member countries currently.85 The organization has the mission of helping 

governments to achieve sustainable economic growth and employment, raise living standards, 

and maintain financial stabilities and world economy.86 OECD was established to avail great fear 

of developed countries about the probable mismanagement of capital flow liberalization through 

out of the world.   

The OECD code of liberalization of capital movement initially provides member countries with 

the necessary mechanism for ordinary capital flow liberalization.87 It dictates member state to 

abolish restriction on capital movement progressively.88 The code also allows countries to lodge 

gradual liberalization or even derogate or reserve from all operations specified in the code. 

Reservation allowed when a country accedes to the organization or when new rule is added to the 

code.89 Derogation shows when member country totally suspends the application of the code of 

capital liberalization. It can be general when the country want to be dispensed from all 

operations, or specific when the country face economic and financial problems caused by 

liberalization and face serious balance of payment difficulties.90 Specific derogation should apply 

temporary as far as the problems are ended and usually not more than 18 month.91 This shows 

the OECD code of capital liberalization give safety-valve for member state during the time of 

serious balance of payment problem. In the history of the organization, countries like Greece, 

Iceland, Spain, Turkey and Portugal are exercised general derogation from the OECD capital 
                                                

83 OECD Better Policy for Better Lives, International Capital Flows  Structural Reforms and Experience With the 
OECD Code of Liberalization of  Capital Movements, (Report From The OECD to the G20 Sub-Group on Capital 
Flow Management), (2011), available at: www.oecd.org accessed on 22/10/2016 
84 id  
85 OECD Code of Liberalization of Capital Movements, Supra note 43 
86 id 
87 Stephany Griffith Jones, Supra note 6, at 5 
88 Organization for Economic Co-operation and Development, OECD Code of Liberalization of Capital 
Movements,(2013), Art 1(a) 
89 id, Art 2(b) 
90 id, Art 7 
91 Stephany Griffith Jones, Supra note 6, at 3 
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liberalization code for the fact they were affected from the long period of liberalization of capital 

flow.92 

In general OECD code of capital liberalization experienced three major characteristics.93 These 

are:- first, very gradual liberalization initially or starting from the time of establishment of the 

organization up to the most liberalization experienced in 1990s. Second, the OECD liberalization 

was experienced first liberalization of long term capital flow (from FDI),then short term 

liberalization follows. Third, the process of liberalization acknowledged income-

diversification/economic standards of member countries allowing middle income counties to 

liberalize more gradual than the other industrial countries. However, the third characteristics later 

changed when emerging economies required more liberalization to enter the organization.94 

Countries like Mexico, South Korea, Czech Republic, Poland and Hungary were required to 

liberalize their capital to enter the organization and required them to impose no restriction of 

transference of payment, open and transparent regime of FDI, and quick time table for further 

liberalization.95 

OECD countries were not relied on the code of liberalization of capital movement, since the 

capital movement is presumed to be governed under investment law, they formulated BITs 

models. The OECD countries’ BITs models have been used as a template or starting point to 

conclude new agreements having consistency in their commitments.96 This shows even if the 

model is commonly used, their individual clauses of the treaty may be different as between 

different partners. Example, Belgium-Luxembourg Model, Japan Model, French model etc.97 

The existences of such models are useful to avail the controversial issue of giving definition for 

the most technical and important terms of investment law like “Investor” and “Investment” 

which most of the time cause conflict between parties.98 However, the capital flow liberalization 

strategy may be the same except some countries which provided exceptional conditions for 
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capital flow restriction. Such BITs also inevitably impose liberalization policy on LDCs and DCs 

while concluding BITs with them. Among members of OECD countries, about 15 countries have 

BITs with Ethiopia. Hence their model treaties inevitably has influenced Ethiopian BITs directly 

or indirectly. 

2.1.3. Capital Flow Liberalization under International Investment Agreements (IIA) or 

BITs 

At international level, the issue of regulation of international investment which was aimed to be 

administrated under International Trade Organization (ITO) was failed on Bretton Wood 

Conference of 1944 and countries resort to regulate the issue of investment promotion and 

protection under separate agreement called BIT.99 IIA may be wider than BITs as includes other 

International Economic Integrations having the issues of investment including capital flow, but 

this study concentrate only on the BITs regulations of Capital flow. BIT can be defined as treaty 

which aimed specifically at protecting foreign investment.100 Hence the core objectives of BITs 

are promotion and protection of foreign investment which is practiced more through facilitation 

of international capital flow liberalization. 

The 1959 investment treaty between Germany and Pakistan was mentioned as the first BITs in 

the world,101and now a day, there are about 3000 BITs concluded between different countries of 

the world to facilitate the foreign capital flows. Historically, writers reasoned out two major 

causes for the massive proliferation of BITs especially in 1990s.102 First, response of developed 

countries to the calls of New International Economic Order (NIEO) made by developing states 

for the fact that communist state got their independence and thirsted foreign investment. Second, 

the era of 1990s was when Neo-liberalism accepted as economic wisdom through out of the 

world. Such proliferation of BITs has caused re-examination of the traditional content of BITs 

which had been common in almost all BITs between different countries caused the New 
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Generation International Investment Agreement(NGIIA) came in to existence.103 The idea of 

NGIIA pave ways for host states to includes their domestic policy space in the international 

agreements like BITs considering their economic power and development needs.   

BITs as general have the goal of strengthening economic co-operation and creating favorable 

conditions for investments and investors of both parties.104 This infers parties to the agreement 

should get reciprocal benefit from investment promotion and protection. A literature reveals that 

BITs can attract capital by shifting consumption or domestic investment and stimulating to new 

international capital investment, and by initiating or arranging international capital flow from 

one country to the other country.105 There are certain core provisions under almost all IIA or 

BITs, including national and most favored nation treatment, fair and equitable treatment, full 

protection and security, free transfer of capital and investment proceeds, transparency and 

performance requirement and due process of law.106 

National treatment obliges the host state to treat foreign investors not less favorable than 

domestic investors in like circumstance,107while MFN clause requires parties to the agreement to 

treat each other’s investors at least as favorable as they treat third parties investors in like 

circumstance.108 MFN clause usually sited in different investment disputes by investors basing 

their claim on more favorable clauses in other investment agreements, arguing that they are less 

favored comparing the treatment afforded under other treaty.109 Fair and Equitable Treatment, 

and Full Protection and Security are also important concepts/principles of BITs which are 

common investment protection standards concerning the legitimate expectation of investors 

about the legal framework of the partner of the BITs.110 There are also other principles and 

concepts like umbrella clause, due process of law (dispute resolution mechanism), free transfer 
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of capital and investment return, transparency and performance requirements. Among all, the 

concept of free transfer of capital and investment returns are wide concern of this study.In 

addition, the concepts of transparency, performance requirement and due process of law glanced 

over under this study as follows.  

2.1.3.1. Free Transfer of Capital and Investment Returns/Proceeds 

Capital transference provisions of BITs are very core objectives of investment for both Host 

State and foreign investors since the central point of any investment is capital generation and 

profit making. Host state to generate capital, formulate new policy or amend their investment 

legal regime to liberalize capital flow and attract foreign investment, while on other hand, 

foreign investors may require to reallocate their investments when the host state policy diverge 

from their preference to generate more profit from their investment activities.111 Similarly, 

repatriation of capital including its returns to their home country or to third country is the major 

business purpose of foreign investors, while large currency transfer out and into the country may 

cause financial instability and requires to be controlled by host state.112 Almost all BITs do not 

impose any obligation on capital exporting countries to ensure capital inflow; rather discuss the 

duties of host state in protection of investment and investors among which, free transfer of 

capital, proceeds from sale or liquidation of the enterprise, other payments profit are the main 

agenda for capital exporting countries.113  

There are the recent developed BITs which include conditions under which contracting parties 

can restrict for limited period to safeguard their economy from serious balance of payment 

problems, financial difficulties, and other conditions.114 Example, U.S model BIT,115 Canada 

Model BIT116 and European Union  Model BIT117 do have exceptional conditions under which 
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contracting parties can restrict free transfer of capital through the equitable, non-discriminatory, 

and good faith application of its domestic laws relating to bankruptcy, insolvency, or protection 

of right of creditors; trading or dealing with securities, criminal offence; financial reporting of 

record keeping of transfer when necessary for enforcement of financial regulation, and etc. This 

reveals BITs are governed transference of capital and investment proceeds in different ways. 

Some BITs provides exceptional situation under which transference may be restricted, while 

others BITs allow free transference of investment and return/proceeds. However, almost all BITs 

are not provided definition of free transfer of investment or proceeds from investment.118 

Restriction of free transference of capital and investment proceeds/return would have adverse 

consequence by decreasing investor’s confidence to invest in the country which reduces capital 

inflow from investment.119 On the other hand, full liberalization of transference of investment 

and its proceeds/returns requires special attention as it may not be advantageous for all countries 

at the same time. Hence countries are required to consider the effect of capital flow liberalization 

and control, in addition to their economic power, while concluding BITs with each other. 

The issue of remittance which is one part of transference also included under some BITs 

allowing foreign nationals employed or gaining income connected with foreign investment to 

transfer their earnings. For example, Ethiopia- Algeria BIT,120 Ethiopia-China BIT,121 and etc 

have provisions dealing with such remittance of each other’s nationals’ earning in connection 

with investment. IMF Balance of Payment manual defines the term ‘remittance’ as,  

“Remittances represent household income from foreign economies arising mainly from the 

temporary or permanent movement of people to those economies.”122 It include both payment in 

cash and kind, and for many economies uses as most stable source and sometimes exceed 

financial inflow from FDI or foreign aid.123 
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2.1.3.2. Transparency and Performance Requirement 

Most BITs have the provision related to transparency requirement of domestic relevant legal 

regime. Transparency and predictability refers to “the public availability of the relevant laws and 

regulation, clear guidance and criteria on how investment proposals are being assessed; 

timeframes for the review of transactions; and the disclosure of decisions on the restrictions of 

investment.”124 This arrangement facilitates for foreign investors to know the host state 

investment legal framework and how their investment proposal is assessed or approved. Business 

men interested to invest where they have sufficient knowledge of the rule and regulation which 

govern their investment activities as to evaluate its cost affective or benefit would be 

rewarded.125 

There are some interesting developments in relation to inclusion of transparency requirement in 

BITs from the parties to the treaty. Example Canadian Model, US Model and Japanese-Korea 

BIT includes the provision regarding the prompt publication of Laws, regulations, procedures 

and administrative rulings of general application of the matter related to the matter covered by 

the BITs.126 Hence countries which are concluding BITs with the other required to have 

transparent domestic laws and regulation relevant for the subject matter covered under the BITs 

including capital transference. Even scholars blame the BITs dispute resolution mechanism for 

lack of transparency for the fact that cases concerned with public interest are most of the time 

decided without knowledge and influence of the citizen; and international investment arbitration 

is characterize by the high amount of confidentiality.127 Ethiopia- Austria BIT128is the only 

Ethiopian BITs with transparency requirement, which the foreign investors from other countries 

may claim by MFN principle. 

Performance requirement refers to the policy instrument of host state which may dictate foreign 

investors to fulfill different requirement. The idea of performance requirement is also important 

area of BITs which stipulate conditions to be fulfilled by foreign investors requiring them to 
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meet certain development objectives of the domestic investment policy and law, such as local 

purchase of capital goods, intermediate goods and services, employment training, local purchase 

of raw material and technological transference.129 However, most developed countries/capital 

exporter includes provisions which limits performance requirement in their investment models 

and agreement.130 This shows that there is diverging interest on inclusion and non-inclusion of 

performance requirement under BITs from developing and developed countries. DCs argue in 

favor of performance requirement to protect balance of the national economic need and 

protection of infant industry. Others argued that protection of infant industries through 

performance requirement may cause inefficiency of domestic firms which affect the host 

economy.131 It is also possible to argue that performance requirement is important for developing 

courtiers as it assures the duty of foreign investors to invest in a country and make the investors 

to measure the cost-effectiveness of investment activities before entry-resulting investment 

stability and balanced economy in host country. Nevertheless, it has further been argued that to 

regulate the transfer pricing between MNCs and their subsidiary or balance of payment problem 

of host country, host state can use fiscal/financial policy like exchange rate depreciation instead 

of claiming performance requirement etc.132 

Most of the time DCs and LDCs are relied on the existence of provisions related to the protection 

and promotion of investment, and the capital flow liberalization in their BITs to attain their 

developmental need from foreign investment. However, performance requirement under BITs is 

important to assure those obligations provided in the BITs to be enforced by the parties.133 

Performance requirements(i.e. imposing the requirements on investors) may avail the one-sided 

obligation nature of BITs where developed state don’t take obligation to invest but only 

developing countries agree to provide the facilitation or protection. There are some BITs models 

having performance requirement like the 2004 Canada Model and the 2004 US Model BIT.134 
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However, the provisions prohibit host state to impose performance requirement on investors. 

There is no such requirement under almost all current Ethiopian BITs. However, there are some 

disparities of incentive given for investors who invest in specific area or sectors, or those export 

their product, which may have the effect of performance requirement practically.   

2.1.3.3. Due Process of Law 

Almost all BITs have due process of law provisions through which investment dispute can be 

resolved. Typically, BITs refers to the international arbitration institution/center like 

International Center for Settlement of Investment Dispute(ICSID) or United Nation Commission 

on International Trade Law(UNCITRAL) when dispute rose between the parties.135 BITs are 

negotiated between the sovereign state in which the interest of the home country might be 

protected more through independent contract between private investors and host state. Treatment 

that violates BITs provisions tantamount to breach of pacta sunt servanda which is fundamental 

principle of international law.136 

There are also the concepts of umbrella clause under several BITs which makes the independent 

contract between foreign investors and host state to be applicable at international level as of BITs 

violation.137 Thus investors may bring their case before international arbitration court/tribunal in 

case there is violation of both BITs provisions and independent contract between the investor and 

host state. However, if the international arbitration tribunals decide against the sovereign host 

state, the state may deny obeying the decision but the denial of the enforcement could affect the 

reputation of the host state or accepted as violation of international principle of pacta sunt 

servanda.138 Host state to attract FDI assume credible commitment of BITs which could sustain 

sovereignty cost and costs related with different policy instruments including taxation, 

performance requirement, foreign currency and capital restrictions.139 Nevertheless, in doing so, 

the state should calculate its cost-effective and their economic power to implement and enforce  

those BITs.   
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2.2. Forms of Foreign Capital Flow from Investment 

Foreign capital can be originated and flow from one country to the other in the form of FDI, 

Portfolio investment and foreign loan. Also capital account in a country’s balance of payment 

includes the financial flows in form of FDI, portfolio and bank borrowing which are cause of 

acquisition of asset in one country by residents of another country.140 

Most of the time meaning of the term ‘Investment’ causes international investment dispute for 

the fact that there is no universal acceptable definition, and contracting parties define in their 

BITs according to their consensus. As noted by Iain MacNeil, there are three distinctive 

meanings of ‘investment’ from perspectives of economic, legal and procedural nature of the 

term.141 Economically, investment refers to what individuals or companies or country forgoes 

consumption of goods today in order to achieve greater consumption in the future. This 

definition differentiates investment from saving, which simply transfers consumption from one 

period to the other; and it also shows the investment in real asset and financial asset.142 The 

Legal meaning of investment focus on property and legal rules associated with ownership which 

has strong linkages with the economical definition of investment as investors get confidence to 

enforce their claim of property right and enforce through legal machineries.143 The process of 

investing which is related with procedures, institutional and legal rules associated with 

investment in economic sense.144 

2.2.1 Foreign Direct Investment (FDI) 

FDI refers to “an investment involving a long term relationship and reflecting a lasting interest 

and control of a resident entity in the source country (foreign direct investor or parent firm) in 

the host country.”145 Similarly, UNCTAD defines FDI as, “[A]n investment made to acquire 
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lasting interest in enterprises operating outside of the economy of the investor.”146 The two 

definitions infers that FDI form of capital flow is the capital taken to be the lasting interest of a 

direct investor in an enterprise and that is provided by the direct investor either directly or 

through other enterprises.147 FDI have effect on both home state and host states’ economic 

growth and needs.148 However, this study more concentrates on foreign capital outflow from 

investment and its effect in host state which sustains economic, political and social effects on the 

country. Very important economic effect of FDI for DC and LDC including Ethiopia is 

protection of balance of payment, which mitigates economic constraints on attainment of 

macroeconomic objectives pertaining to growth and employment.149  Imad A. Moosa noted “FDI 

may mitigate the constraint imposed by Balance of payment on the attainment of macroeconomic 

objectives of pertaining to growth and employment.”150 A literature also reveals that FDI 

accounts more in international capital movement when compared with portfolio investments.151 

In the history of international capital flow under FDI, different empirical studies  show that 

financial crises had significant impact on FDI and at the end of 2008 reduced capital flow 

approximately 14.2%, and the flow decline from 1,978 billion USD in 2007 to 1,114 billion USD 

2009, but expected to be raised to 2000 billion USD in 2012.152  FDI is the essential wealth 

creating assets that have significant impact on economic development of both host and home 

state.153 The home state expect to be benefited from foreign capital through repatriation of the 

investment and its profit, while host countries hope to be benefited from foreign capital gain 

directly or through domestic export, employment, technology transference etc. 

However, there is disagreement on what constitutes the benefit and cost of FDI from the 

perspective of both host and home countries, and it is difficult to know quantitatively.154 Scholars 

argue that effectiveness of FDI depends on its relation with other determinant of growth like the 
                                                

146 United Nations Conference on Trade and Development, Available at: http://unctad.org/en/Pages/DIAE/Foreign-
Direct-Investment-(FDI).aspx accessed on 28/10/2016 
147 id 
148 Imad A. Moosa, Foreign direct  investment Theory, Evidence and Practice, Palgrave, New York, 69 (2002) 
149 id, at 82 
150 id, at 164 
151 Carlos M Correa &Nagesh Kumar, Protecting foreign Investment: Implication of WTO regime and Policy 
Options, Acadamic Foundation, New Delihi, India, 1(2003)  
152 id 
153 Bijit Bora, ed, Foreign Direct Investment Research Issues, Taylor & Francis e-Library, 1 (2002) 
154 Imad A. Moosa, Supra note 148 



33 
 

 
 

countries’ economic policies and law, the performance of investment key sectors to enhance the 

contribution of investment to the economy.155 In addition, educated work force, or sufficient 

wealth, sufficiently developed financial market, or trade openness is decisive conditions to attract 

FDI.156 Thus to be optimist in BITs, the treaties needed to include investor’s accountability in 

their investment activities, and on the side of host countries also need to provide investment 

stability and protection.157 In existence of other determinants, FDI will have economic, political 

and social effects in a country.158 Its implication over Macro and Micro economic variables like 

output, balance of payment and market structures accounts as economical effect, while Political 

effects are related with question of national sovereignty which will be jeopardized by MNCs.159 

Social issues are concerned with cultural effects on the local population. FDI are more sensitive 

with the stability of political situation and regulatory policy of host country.160 

However, this study gives more concern for the economic effects of FDI, being one form of 

capital inflow which presumes capital outflow liberalization, in host countries as general and in 

Ethiopian development needs specifically. UNCTAD data base from 2001-2012 shows that the 

FDI flow from those developed and Developing country with which Ethiopia have BITs are 

descending except with China. Because FDI flow from china was in ascending arithmetic when 

compared with others hitherto 2012.161 

2.2.2. Portfolio Investment 

Portfolio investment is another form of foreign investment by which movement of capital is 

made through buying share in company/enterprise formed or functioning in other country.162 

There are varieties of Portfolio investment among which the most common: first, when purchase 

of security issued by company established in other country carried out in home state of investors; 
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second, when purchase of security issued by company incorporated and listed in another country 

function in home state of investor; third, purchase of investment oversea through indirect form 

like depository receipt or share in a collective investment scheme in the investor’s home 

country.163 The administration and way of share/security transference would be different in 

portfolio investment since presumably countries have their own regulatory frame work. The 

second form in which the foreign investors buy shares/securities from enterprise established in 

host sate including Ethiopia is relevant for this study, as foreign capital may flow out on sell of 

their share/security at the time they want. 

Unlike FDI, Portfolio investors are very sensitive with economic policy outcome and reallocate 

their funds when new economic policy formulated in the host state.164 There are significant 

difference between FDI and Portfolio investment.165 In portfolio investment only the capital is 

crossing the boundary and investors himself take the risks involved in making of the investment. 

But in FDI the investors himself required to appear physically in host country and every 

investment activities are performed under its supervision. Writers reveal that Portfolio 

investment was not protected under customary international law unless included in the definition 

of foreign investment of the relevant treaty, while FDI is protected by principle of diplomatic 

protection and state responsibility.166 

Almost all Ethiopian BITs define the term ‘investment’ as include participation in company by 

share,or stocks, or any other way which obligate Ethiopia to protect portfolio investment. Since 

portfolio investment requires the movement of many without the physical presence of the 

investors, it is inevitable that financial market facilitation is important determinant. However, 

this arrangement is difficult in countries which don’t liberalize financial market or remain closed 

like Ethiopia. A literature reveals that “Ethiopia has no capital market and very limited informal 

investigating in share of private companies”167 Nevertheless, there are some bonds or stocks like 

Hidase bond and Euro bond which are provided by the government in primary market.168 In 
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general, scholars argue that FDI is more useful for a country than investment in equity(portfolio 

investment) because of portfolio investments are potentially ‘hot money’ which can leave or 

repatriated on the first sign of trouble in host country, while FDI is durable and remain stable 

whether things go well or bad.169 Ethiopian domestic investment law also gave more 

consideration for FDI than portfolio investment. Even if it does not clearly include portfolio 

investment expressly, it allows transfer of share for foreign investors which have the same legal 

effect. 

2.2.3. Foreign Loan/Aid and its Repayment 

Most of the time developing countries are cash constraint to finance their investment activities 

and may take loan from different abroad source. For example, MNC could offer a credit to the 

government of the host country and license the technology so as to carry out its investment 

activities,170which is called debt finance through the process of lending to the host countries. The 

capital flow in the form of foreign aid may be divided in to two.171 These are:-aid given to 

developing countries in the form of loan which require to be paid back and aid given in form of 

grant which is not required to be repaid. There are billions of dollars transferred from one 

country to the other in the form of aid yearly. For example, in 2013, USA alone requested $55 

billion to go to foreign aid for about 180 countries.172 A literature reveals that “Ethiopia receives 

the largest amount of foreign aid out of any African country, at upwards of US $3 billion a year” 

from US and UK donors.173 Traditionally, financial aid is helpful for recipient countries to 

proceeds their investment project as to bring economic development. Nevertheless, measuring 

and quantifying its contribution for economic development is very difficult. Scholars argued that 

foreign aid doesn’t necessarily benefit the developing economies as it may encourage 
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corruption.174 Act of corruption is widely practiced in DCs and LDCs in which Ethiopia is not 

exceptional. As Naomi Brown compared the economical effects of foreign aid (both grant and 

loan) with FDI, the effect of foreign aid on economic growth was non-conclusive while the effect 

of FDI is positive.175 

Foreign capital in form of loan can be added in to economy of a country by government for 

purpose of investment or by the foreign investors presuming the repayment which is relevant for 

capital outflow. For example, Ethiopia has made foreign loan/financial agreement with 

International Development Association (IDA) in May 2015, to attracting foreign investment and 

improving competitiveness of industrial park and their linkage with domestic enterprises.176 IDA 

agreed to lend for the country a credit amounted to one hundred sixty one million and six 

hundred thousand Special Drawing Rights (SDR 161,600,000), while Ethiopia agreed to 

withdraw according to the time table provided in the agreement starting from 2024 twice a year 

periodically.177 This shows that countries can enter in to foreign loan for investment and also 

required to withdraw in which capital outflow is inevitable though it will occurr in long run. 

However, such repayment of money outflow may not be what is entered from abroad rather may 

be collected from all round economy of the country, making the issue out of the concern of this 

study.  

 Foreign investors may also borrow from local banks and foreign sources, and repay it later 

which still may raise the issue of capital outflow. Example, Karuturi Global Ltd one of the 

largest investors in Ethiopia’s farm industry has borrowed money exceeding 170 million birr 

from domestic source like Commercial Bank Ethiopia (CBE), Dashen and Zemen Banks and 

from different Indian Banks for the purpose of investment project intended in Gambella 

Region.178 Of course, as Karuturi argued,the company has been selling his capital goods to settle 

his debt though it is the sign of collapse to continue existence in the country. Karuturi and similar 
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investors will pay the loan from different type of their income including profit, dividend and 

other payments which may not direct concern of this study.  

Generally, foreign loan/aid thought it is one form of capital movement through out of world and 

also results capital outflow, for the purpose of this study, the origin of the outflow may not only 

the initial capital (capital account) rather the money used for repayment of the debt could be the 

profit, dividend of the investor or other source of money of the investor or the country in debt. 

But this study concentrated more on foreign capital outflow-initial capital(capital account) rather 

than its return, and this may require independent study.   

2.3. Ways of Capital Control 

Capital control refers to a country’s attempt to block its economy from risk associated with 

fluctuation in international capital flows.179 Scholars identifies different cause for why emerging 

economies impose capital control including fear of currency appreciation, short term flow(hot-

money), large inflow, monetary autonomy, capital flight etc.180 IMF distinguishes two types of 

capital flow management measures (capital control)- residency based and others.181 Residency-

based refers to capital control by a country which is based on residency of the capital owner 

through taxes, regulations etc, while other capital flow measures refers to prudential policies 

generally introduced to influence cross-border capital flow like reserve requirement or foreign 

exchange deposits etc. Capital control is necessitated opposing to capital flow 

liberalization(CFL) since liberalization doesn’t perfectly complete a country’s development 

needs at all time in all conditions. There are scholars argue in favor and against of capital control 

practice of countries. Example, the well known economists Krugman and Rodrik are argued 

against CFL for it encourage short term capital flow (Portfolio and others), which are very 

sensitive for change of situation in host country to repatriate, and also argue CFL has both bad 

and good result on FDI based on the economic conditions of the country.182 Example, during the 
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1997 Asian crises, Krugman had argued that “Asian countries need at least a temporary period of 

capital controls.”183 With respect to effect of capital control on FDI, some scholars concluded 

that there is negative relationship between capital control and FDI, while others summarize as 

capital control has positive impact on FDI.184 Countries also have diverging interest in capital 

movement administration that they need to control capital movement for the fear of sudden 

inflow and outflows as well as they need to liberalize their capital flow regulation to attract FDI 

as to meet their development policies.185 Countries can exercise their right to control capital 

account provided under IMF Article of Agreement through direct or administrative control or 

through indirect or market based control.186 

Direct capital control refers to the control of capital flow directly by administrative legislation 

including restriction of capital transaction and transfers of fund through outright prohibitions, 

restriction on capital account and current account transactions, repatriation requirement and 

restriction on use of funds.187 Indirect Controls refers to financial or regulatory controls which 

indirectly increase the cost of capital movement and associated transactions including multiple 

exchange rates, cross-border capital flow taxation and others.188  

Generally, capital outflow controls, whether through direct or indirect way, may includes 

prohibition or limitation of sector in which foreign investors can invest, how much capital they 

can invest, restriction of principal or return that foreign investors can repatriate,limitation how 

much that foreign investors can borrow from domestic market and taxes on capital outflow.189 
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3. DEVELOPMENTAL EFFECT OF CAPITAL FLOW LIBERALIZATION 

AND COUNTRIES’ EXPERIENCES 

3.1. The Advantages and Disadvantages of Capital Flow Liberalization (CFL) 

for Development Needs 
Capital flow liberalization generally practiced initial period of capital inflow which is followed 

by capital outflows (repatriation).190 Foreign capital flow liberalization can have substantial 

benefit for countries by enhancing efficiency, promoting financial sector competitiveness and 

facilitating greater productive investment.191 It can support long-term growth with short term of 

policy challenge.192 This means capital flow liberalization is arguably advantageous for 

economic development of the countries though there is a short run risks. Some empirical studies 

reveal that there is possibility of capital liberalization operates differently for countries of 

different income levels, and there is positive correlation between capital account openness and 

subsequent economic growth.193 This infers capital flow liberalization as general and its outflow 

specifically may be helpful for economic development of a country based on the economic level 

of the country. However, most empirical studies made on the issue reflect that there is rare 

consensus among professionals, on whether  full capital account liberalization has positive 

relationship with growth or not.194 Pierre-Olivier Gourinchas and Oliver Jeanne noted, “The 

balance of costs and benefits of capital account opening must depend on the domestic political 

economy, institutions, ideological inclinations, and level of economic development of the 

country in question.”195 

Foreign capital flow liberalization is good to attract foreign investment in either form; and useful 

to create employment, improve technology and human capital and promote competition which 
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totally contribute to the economic development of the countries.196 But such advantages are not 

necessarily true for DCs and LDCs unless other determinants are fulfilled to contribute for 

economic growth of the countries, and the assumption that capital should flow from developed 

countries to DCs and LDCs is not there practically.197 This is for the fact that most of the time 

the developing economy gets few shares even if they liberalize their capital regulations for 

different determinant like transparency and predictability of their legal postulation, economic 

conditions and political stability. 

Free capital mobility would have potential problems including fear of appreciation which affect 

exchange rate, making domestic manufacturers less competitive; fear of hot money causing 

sudden injection of large fund to small market followed by sudden withdrawal, which will affect 

balance of payment of the country; large inflows which cause dislocation or accumulation of 

foreign currency in financial system and loss of monetary Autonomy affecting the countries’ 

monetary regulation and policy.198 However, the inflow problems are not direct objectives of this 

study. Inclan and Toyoda summarize that the effect of capital account liberalizations on 

economic growth and investment remains open question.199 

There are also empirical studies which argue as “no apparent evidence that the imposition or 

removal of capital controls is associated with changes in the volatility of affiliate profitability or 

growth rates.”200 The IMF institutional view also strongly support well-designed capital flow 

liberalization forging the cost of capital flow managements for emerging economy.201 This 

shows that capital flow management/control is needed as temporal toolkit of policy space. 

However, many authors strongly argue in favor of permanent capital control as policy toolkit for 

most of emerging economy still vulnerable to external trade and financial shocks than the 

developed country.202 
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Most studies cite both advantages and disadvantages of capital flow liberalization which will be 

determined based on the economic and financial standards of the country. Countries are free to 

pose/exercise capital flow liberalization or control based on their economic and financial 

standards in the specific time or period. Thus the advantages and disadvantages of foreign capital 

flow liberalization have great integration with international and national financial markets and 

investment laws through which countries can exercise their sovereign power. 

3.2. Review of Other Countries’ Experience 

The management and the way of gaining contribution from capital flows liberalization are 

different from countries to countries based on their economic growth level and historical 

influence. Many developing countries get their freedom from the colonial power and open their 

door for foreign investment for lack of capital in 1990s, and portfolio investment drove to them 

from capital exporting countries to DCs and LDCs like South Africa, Latin America and Far East 

countries.203 However the influx development of portfolio investment was interrupted by the 

1994 Mexico economic crises in Latin America. 204 

Hence, the approach of countries to capital flow liberalization may be different based on their 

financial and economic standards. Among different DCs and LDCs, Kenya, South Africa and 

South Korea are selected under this study for their historical and development policy on foreign 

investment is resembles to Ethiopia, and their historical passage and recent condition with 

respect to regulation of foreign investment which is base for capital in and outflow; and would be 

useful for Ethiopia to reconsider her investment legal regime and other relevant laws. For 

example, Kenya’s domestic investment law has regulated the issue of capital remittance 

expressly and almost all Kenyan BITs have provisions which force foreign investors to fulfill 

domestic tax regulation before remittance. South Africa is also currently dissatisfied with the 

BITs results on its development and has been on movement to govern the issue of foreign 

investment including the capital outflow under her domestic law by terminating her BITs with 

different countries. South Korea has also experienced different capital crises, liberalization and 
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controlling mechanisms which will be good example of practical problems of capital flow 

liberalization and control for other countries including Ethiopia.  

3.2.1. Kenya 

According to some relevant studies, Kenya has positive investment climate that it made in order 

to attract foreign investment by facilitating stable monetary and fiscal policy and legal condition 

that make few distinctions between foreign and domestic investors.205 Though work permit 

application and corruption are major impediment for investment, the Kenya’s minimum initial 

capital requirement for foreign investors is USD100, 000 which is half of Ethiopian foreign 

investors’ minimum capital requirement.206 Kenya’s Foreign Investment Protection Act, is made 

to protect the interest of foreign investors independently from the domestic investor, and 

guarantees capital repatriation and remittance of dividend and interest to foreign investors207 

which will be best experience for other countries including Ethiopia. 

Since 1970s, Kenya has been signing different BITs with different countries to attract FDI which 

is common intentions of most DCs and LDCs; and Currently it has seventeen BITs among which 

six are in force and the remaining are signed but not in force.208 Almost all these treaties include 

the provisions related with capital transference even if their wordings are slightly different. Most 

of them fully liberalized foreign capital outflow/repartition. However, almost all Kenyan BITs 

has the provision which refers to fulfillment of obligation under domestic tax regulations and 

other relevant law which is precondition to use those full right of free transference by foreign 

investors. For example, Kenya-Italy BIT209, Kenya-UK BIT210, Kenya-Netherland BIT211, 
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Kenya-Switzerland BIT212, and etc. Additionally, there are BITs which provides exceptional 

conditions when contracting parties can restrict or delay capital transference for justifiable 

reasons. Kenya-Japan BIT213, Kenya-Korea BIT214 and Kenya-Slovakia BIT215 included 

provisions having exceptional conditions for liberalization of foreign capital outflow from 

investment in similar language. Example, Kenya-Korea BIT provides those exceptional 

conditions under which contracting parties can restrict or delay transference of foreign capital 

from investment in each other’s countries as:216 

3. Notwithstanding paragraphs 1 and 2 of this Article, a Contracting Party may delay or 

prevent a transfer, through the equitable, non-discriminatory and good faith application 

of its measures and laws relating to: 

(a) bankruptcy, insolvency or the protection of the rights of creditors; 

(b) issuing, trading or dealing in securities; 

(c) criminal or penal offences; 

(d) financial reporting or record keeping of transfers when necessary to assist law 

enforcement or financial regulatory authorities; 

(e) ensuring compliance with orders or judgments in judicatory proceedings; or 

(f) taxation. 

4. A Contracting Party may adopt or maintain measures inconsistent with paragraphs1 

and 2 of this Article: 
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(a) in the event of serious balance-of-payments and external financial difficulties or the 

threat thereof; or 

(b) in cases where, in exceptional circumstances, movements of capital cause or 

threaten to cause serious difficulties for macroeconomic management, in particular, 

monetary and exchange rate policies. 

Article 6(1& 2) of Kenya-Korea BIT, deal with the duty of contracting parties to guarantee ‘free 

transfer of all payment relating to an investment into and out of its territory.’ Thus the above 

exceptional conditions are useful as Safety-valve for host countries to control the capital outflow. 

Parties applying these exceptional conditions and control the capital outflow, require following 

principle of non-discrimination and good faith exercise of those measures.  

These BITs also include the initial capital/principal capital account and allow to be repatriated by 

foreign investors expressly. Most Kenyan BITs include provision which allow remittance of 

workers earning and other remuneration of personnel engaged from abroad and work in 

connection with the investment in each other’s country. For example, this is evidenced under 

Article 6(1,g) of Kenya-Korea BIT, Article 7(1,g) of Kenya-Slovakia BIT, Article 13(e) of 

Kenya-Japan BIT, and Article 5(1,e) of Kenya-Switzerland BIT. 

Kenya has Model BIT which is important to unify the investment promotion and protection 

standards in the country and stimulate flow of capital and technology for developmental needs of 

the country. Among others, Kenyan model BIT includes provisions allowing free transfer of 

payment related with investment ‘without delay’ and also provide the definition for the term 

‘without delay’ to avail vagueness on implementation of those right by relevant government 

body.217 The model treaty also includes exceptional conditions under which the contracting 

parties can restrict or limit the free transference of capital under guise of equity and good faith 

principle, measures necessary “to safeguard the integrity and independence of its currency, its 

external financial position and balance of payments consistent with its rights and obligations as a 
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member of the International Monetary Fund.”218 The model also give reference to the right and 

obligation under IMF Article of Agreement which show the interaction between BITs and IMF 

Article of Agreement in relation to the regulation of capital flow liberalization between the 

parties. Because in existence of BIT between two member countries of IMF member which also 

govern the capital flow issue, the two laws should be conform to each other in order to avail the 

possible contradiction between them. Recently, Kenya has been exercising BITs having such 

exceptions with courtiers like Japan(2016) and Slovakia (2011) to protect its economy and 

financial situation from sudden risk.  

3.2.2. South Korea 

South Korea is selected to be reviewed under this study highly for its past experience of capital 

flow liberalization and controlling mechanism during financial crises especially from 1990s 

onward, rather than for the current development standards. South Korea has also been considered 

as best model for Ethiopian economic development and provides different assistance.219 It had 

experienced Development State Model or policy(where government plays great role in economy) 

from 1960-1990s.220 However, the 1998 economic crises made South Korea political economy to 

look for end of Developmental State and transfer to neo-liberalism.221 Scholars argued that the 

case of South Korea(Republic of Korea) capital flow regulation in general is interesting for it 

combines the characteristics of sustainable success, capital control and financial crisis.222 The 

country experienced rapid economic growth in presence of capital controls for a period of several 

decades and later encountered with financial crisis in existence of capital flow liberalization.223 
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Marcus Noland has argued that capital control were a necessary component of the state-led 

development process; and the 1990s Korean exposure to surge of foreign debt because of capital 

flow liberalization followed on membership to OECD, make the economy vulnerable to a variety 

of negative shocks in 1997.224 As a result of the crisis the country take different measures which 

restrict or limit the free flow of capital both inflow and outflow. Foreign ownership of listed 

companies were limited to 20% of capital, non-residents are prohibited to own domestic bond; 

domestic residents were not permitted to open foreign bank accounts to purchase foreign 

securities; export earning had to be repatriated within six month etc.225 

The South Korea’s experience of capital control deterring the internal financial market from the 

abroad were necessary for the country’s situations for capital channeling development strategy 

which was consistent with rapid and sustained economic development. After the 2008 world 

economic crisis also, South Korea took different capital control measures to address issue of 

exchange stability and balance of payment problems through putting series of regulation on 

foreign exchange derivative and other investments.226 South Korea was the only OECD member 

that has adopts capital management technique/control after the global financial crisis. South 

Korea was exercised two main capital management techniques known as prudential financial 

regulation and capital controls, after the 2008 crisis.227 

Prudential financial regulation includes limitation of foreign currency asset and liabilities to 

improves banks’ liquidity, different limitation on both resident and foreign bank of foreign 

exchange derivative contract and limiting banks to 100% of underlying transaction for forward 

contracts with export which was previously 125% and etc.228 The capital control experience of 

the country also includes limitation of foreign currency for financing to over sea use only, 

introduction of 14% withholding tax on non-residents’ purchase of treasury and monetary 

stabilization bond, foreign corporation and non-resident(foreign investors) are subjected to 

withholding tax, except those from countries with which South Korea has double taxation 
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treaties.229 Currency devaluation was also another technique through which the country control 

capital outflows for the fact that Korean currency (Won)-US dollar exchange rate overshoot. The 

global crisis of 2008 brought about the important rethinking of the financial and investment 

regulation and supervision at internal level in South Korea which leads it to global economic 

powerhouse.230 

Republic of Korea generally signed about 102 BITs with different countries of the world among 

which currently, 8 are terminated, 9 are signed but not in force and the remaining 85 are in 

force.231 Out of the more than half consulted, except few BITs like Korea-Benelux BIT232, 

Korea- Netherland BIT233, Korea-China BIT,234and Korea-Kenya BIT235 most of them don’t 

have exceptional provisions allowing contracting parties to control free transfer of capital. 

Nevertheless, the Korea-China BIT and Korea-Kenya BIT sub-provisions deeply regulates the 

exceptional conditions for free transfer of investment and its returns like event of serious balance 

of payment and cause or threaten to cause external financial difficulties, and other conditions like 

bankruptcy, implementation of legal order, protection of right of creditors which is subjected to 

the domestic law and regulation.  

Article 6(5) of China-Korea BIT requires those exceptional measures to be consistence to IMF 

Article of Agreement. Those contracting parties need to follow equity and good faith principle. 

The exceptional conditions provided under Korea-Netherland236 and Korea-Benelux237concerned 

with measures taken for the purpose of public interest under due process of law in accordance 

with international law. However, both didn’t define the term ‘public interest’ and ‘due process of 

law’ which may be difficult on application. 
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Among those consulted by the researcher, only few BITs have expressly includes initial capital 

to be freely transferred rather, most of them gave attention for current transactional payment. 

Nevertheless, almost all BITs include the provisions which liberalize the free transfer (outflow) 

of the proceeds from the sale or liquidation of investments. From those consulted, only Korea-

Bulgaria238 and Korea-Belarus BITs239 have provision related with obligation to pay tax 

according to the law and regulation of the contracting party’s to enjoy the right of free 

transference of capital. 

Korea has independent domestic regulation governing foreign investment as ‘Foreign Investment 

Promotion Act (FIPA)’ and regulation which govern the capital/share market in the country 

called “Capital market Consolidation Act”240separately. The Republic of Korea FIPA 

specifically deals with FDI and portfolio investment deeply by concentrating on how to attract 

foreign investors and satisfy the developmental need of the country.241 Example, the Korean 

Minister of knowledge and Economy has obligation to formulate a plan stimulate foreign 

investment (Stimulation Plan) which analysis or oversee the foreign investment activities and 

industrial structure in the country, every year, to attract foreign investment.242  

The regulation of stock/share delivery and market is deeply provided under Art 5 and Art 6 of 

FIPA in addition to the Financial Investment Service and Capital Market Act which deals about 

how to share/stock are marketed. However, the remittance of principal, interests and proceed 

from sale of such stock/share by foreign investors shall be permitted according the detail 

provided in investment contract or license agreement at the time when the said remittance is 

made.243 The Act under Art 3(3) provides the abatement/exemption of tax duty given for 

domestic investors should extend for foreign inventors. However, doesn’t specifically deal with 
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capital repatriation rather simply define foreign means of payment under Art 2(8) as it includes 

capital goods, proceeds from stocks, industrial property right etc. 

3.2.3. South Africa 

South Africa was under colony hitherto 1990s and foreign investors begun to exit during 1980s 

because of political instability committee against apartheid government which was weakened the 

country’s economic conditions.244 The constitutional election made in 1994 after fall of 

Apartheid Government ended the outflow motion and resumes foreign investment through 

domestic policy and concluding BITs with different capital exporting countries intending to 

attract foreign investors by liberalizing capital account and financial system.245 

However, South Africa Government has found that BITs concluded with different countries 

since 1994 blocked its developmental ambitions and decided to review its BITs frame work and 

replace it with domestic legislation in the form of Promotion and Protection of Investment 

Bill.246 This decision of South Africa alarmed foreign investors for the inevitable change of 

proprietary right through the new policy, and scholars propose that South Africa could avoid 

such negative signal by joining the third-generation(new generation) investment agreements 

where it can preserve its regulatory space.247 NGIIA impose variety of disciplines touching more 

areas of host countries in detailed way, and create complex interaction among different relevant 

agreements.248 Thus, the country may get chance to incorporate its policy space in BITs at the 

time of its conclusion rather than terminating and replacing it with domestic laws. This is for the 

fact that foreign investors relay more on BITs protection of their investment at international level 

than domestic investment regulations. The South African decision to terminate its BITs is also 

criticized for it may pave way for disrespect of property right and may cause for intervention of 

domestic policy instruments.249 However, scholars argue that the mere representation of BITs 
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with domestic investment legislation could not raise problem as far as the international principle 

and standards of protection of investment are properly included.250 Nevertheless, Azwimpheleli 

Langalanga recommends that South Africa should stay in international investment legal 

framework like that of Indonesia and India and integrated with the third generation BITs which 

has domestic policy space.251 

South Africa became active to conclude BITs with different countries lately after 1994 and 

currently has 49 BITs among which 13 are in force, 9 terminated and the remaining are signed 

but not in force.252 South Africa entered in to different BITs for the common argument that BIT 

attracts foreign investment. The South AfricanBIT sign with Zimbabwe in 2009 was the only 

agreement made after the decision not to continue with BIT regime by South Africa.253This 

agreement inevitably opens way for ‘forum shopping’ that foreign investors may invoke the 

South Africa-Zimbabwe BIT when their country enters agreement with Zimbabwe. In relation to 

capital flow, South African BITs allows transference freely according to the domestic 

regulations; including South Africa -Ethiopia BIT254, South Africa -Angola BIT255, South Africa 

-China BIT256etc. Like that of South Korea and Kenya BITs, few South African BITs has 

exceptional provision for free transference of capital from foreign investments. Example, South 

Africa- Canada BIT257 In general scholars and policy makers of South Africa discouraged with 

the content and purpose of the country’s BITs for it didn’t take in to consideration the economic 

conditions and interest of the country. They blame the country’s BITs may not compatible with 

the development need of the country. For Example, Randall Williams who was the chief director 

of the Department of Trade and Industry of Republic of South Africa, in 2009 in relation to the 
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issue of South Africa’s BITs noted “SA has, therefore, never done a risk/benefit analysis before 

adopting this model BIT.”258 He strongly argues that South Africa is not in the same position 

with that of contracting parties like UK with which it makes its first BIT in 1994.259 The scholar 

discussed from his experience in negotiation of different South African BITs before 2001, which 

was carried out without the presence of Lawyers, and generally he argued that developed 

countries seek to address only legal certainty as determinant of FDI and BITs are concentrated 

on protection of foreign investments, while determinants of FDI are many  including market size, 

infrastructure, skilled man power, natural resource, tax policy, labor law, etc.260 Such important 

determinants of foreign investment and the economic benefit of developing countries from BITs 

with different developed countries had not been taken in to consideration. 

Generally, the above three countries were selected for their relevancy to Ethiopian foreign 

investment policy and regulation as well as for their past experience. Nevertheless, there are 

many state experienced financial crises which were strongly interlinked with capital flow 

management and its liberalization like Argentina, Brazil, and Japan etc. For example, Argentina 

has experienced the worst economic crises in 2002,which  critically caused by public debt 

dynamics and inability of policy response for economic constraint and political factors.261 Many 

foreign investors in Argentina had purchased equity in local companies and government bonds 

during 1990s and Argentina took measures which was detrimental for foreign investors based on 

the economic, political or social crisis in the country since 2002.262 Such investors had sued the 

country before the U.S. court and International Arbitration Court in which almost all cases were 

decided against Argentina though the country present economic crisis as justification.263 This 

infer that countries cannot defend them selves their domestic law and policy for their non-

performance of international agreement. 
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4. FOREIGN CAPITAL OUTFLOW LIBERALIZATION UNDER 

ETHIOPIAN INVESTMENT LAW AND ITS COMPATIBILITY WITH 

DEVELOPMENT NEEDs 

Capital flow includes debt, portfolio equity, FDI and real estate investment between two 

countries recorded in the capital account of its balance of payments.264 Capital inflow includes 

investment of investors in host countries both as form of FDI and Portfolio, some time by foreign 

loan, while capital outflow includes repatriation of those foreign capital inflows from investment 

from host country and remittance of expatriate’s salary.265 Of course, the capital outflow would 

includes the repayment of foreign debt which may not the direct issue considered under this 

study for the fact the money used for repayment would the return or both returns and capital, but 

this study concentrate more on foreign capital outflow. In simple term, repatriation of foreign 

capital refers to the outflow of capital entered a country for the purpose of investment in the form 

of FDI, Portfolio and foreign loan. Capital account liberalization needs good economic policies 

to be free from deterioration caused by sudden capital from the country.266 

Currently,Ethiopian Investment Commission (EIC) data source shows that there are about 518 

licensed foreign investors in Ethiopia since August 22, 1992- January 06, 2017 G.C, with 5,428 

number of project among which 1,107 are on implementation and 1,725 are on pre-

implementation stages and the remaining project 2,596 are on operation with total capital of 

97,905,766,000 birr. These shows there are many foreign investors investing in Ethiopia those 

are presumed to be sensitive with capital movement to carry out their daily activities and 

repatriation of their capital and profit. The main Ethiopian development objective is also 

attraction of foreign investors to get foreign currency for balance of economy.267 The liberal 

movement of capital outflow inevitably reduced from the economy of the country,andrequires to 

be replaced by the new investment (capital inflow). As discussed above, one of the means of 
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bringing sustainable development which provided as Ethiopian investment objectives under Art 

5(7) of investment proclamation is attraction of foreign investment; and foreign investors on the 

other hand run for profit and require safe environment for their capital to be benefited from the 

investment. These two interests (of the investors and the country) require to be balanced in order 

to be compatible with the development needs of the country. This chapter tries to analysis the 

Ethiopian development policy and the regulation of capital outflow and its liberalization under 

investment laws and relevant subject matters.  

4.1. Ethiopian Development Policy, Administration of Capital Outflow and 

Other Relevant Subject Matters. 

4.1.1. Ethiopian Development Policies 

Ethiopia’s second five-year Growth and Transformation Plan (GTP-II) and Millennium 

Development Goalsare driving Ethiopian’s demand for foreign capital from investment to propel 

the country in to middle income country status by 2025.268 Among the four main objectives of 

the first GTP, one is “ensuring the sustainability of growth through maintaining macroeconomic 

stability.”269 The GTP-II through assessing the first GTP, believe that huge investment is 

required to implement the plan and boost domestic savings.270 Though there may be practical 

failures, Ethiopian development policy  facilitate its investment climate for foreign investment 

giving consideration for more efficient bureaucratic process in area of registration(one-stop-

shop), logistics, and tax processes.271 Ethiopian developmental model is heavily depends on 

government lead investment like that of Asian model of development. But unlike Asian model of 

development the Ethiopian model faces low saving rates and limited availability of domestic 
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resource.272 Ethiopia’s industrial sector is small and highly import dependent which shows that 

the country is still vulnerable to foreign exchange shortage.273 This is one challenge for 

economic growth of the country which requires government policy response to attract foreign 

capital. Investment proclamation also provided the investment objectives of Ethiopia which 

designed to improve living standards of the people through realization of sustainable economic 

development. These objectives are acceleration of the country’s economic development, 

increasing foreign exchange earnings by expansion of export products and services, encouraging 

balanced development, enhancing the role of the private sectors in acceleration of the country’s 

economic development, enabling foreign investment to play its role in the country’s economic 

development etc.274 These all objectives infers that the development policy of the country has 

great ambition from foreign investment to bring sustainable economic development in the 

country. 

EIC has also started to deliver the ‘one-stop- shop’ service to solve the problem of bureaucracy 

for foreign investors and proposed to give all service at the same office though not practically 

strong.275Ethiopia has investment regulation which list out the area of investment reserved for 

domestic investors to protect and promote domestic production, as well as provided the area of 

investment opened for foreign investment as a form of FDI,and the incentives provided for 

them.276 WB document also shows the Ethiopian FDI growth is developed from US$0.5 billion 

in 2007 to US$1.2 billion in 2011.277 FDI has been focused on minimization of the wide gap 

between domestic investment and saving in Ethiopia for the development of the economy since 

1992. An empirical study made in 2011 reveals that FDI has insignificant but positive effects on 
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investment in Ethiopia.278 This shows that the existence of BITs with different countries doesn’t 

guarantee the developmental need of the country from investment though liberalized or not. 

However, the current policy of the country on attraction of FDI like establishment of industrial 

park, ‘one stop shop’ service arranged for foreign investors and other dozen of incentives may 

change the above empirical research result currently. For example, data from investment 

commission as provided under table: 1 below, shows the growth of FDI project from year to year 

though it has been practiced up-and- down process.  

The liberalized and growth phase of investment legal regime is expected to mark by increase rate 

of investment and accelerated growth. This may be retarded by different factors including those 

extra-economic natures which can affect investment climates and make difficult to establish 

simple cause-effect for investment.279 Risks or uncertainty in the outcome of the investment 

activities and lack of transparent and predictive domestic law and regulation may determine the 

decision of investors to invest in the country since they calculate their benefit in advance. There 

is a link between investment and other determinants which requires favorable policy 

environment for foreign investors and enhancing the contribution of investment to key sectors in 

the economy.280 In Ethiopia State-owned enterprise, dominate major sectors of the economy like 

Telecommunications, Power, Banking, Insurance, Air Transport, Shipping and Sugar factory. 

Almost all service sectors are not opened for foreign investors except few needing high 

capital.281 However, the current government is implementing privatization program for some 

government entities which were nationalized during Derg Regime.282 From 1995 to 2015 about 

370 public enterprises were privatized though most of them are small companies in trade and 

service sectors.283 In general, Ethiopian development policy gave wide consideration for foreign 

investment as source of foreign capital to brought economic development and protects its 

balance of economy. For implementation of such development objectives in the country, there 
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are investment legal regimes (BITs and domestic Investment Laws) and other relevant regulatory 

matters as will be seen next. 

Table 1: Summary of Licensed FDI by year and status from July 28, 1992-January 09,2017 G.C 

Year Total 
project 

Pre-
Implementation 

Implementation operation Capital in 
‘000’ birr 

1992 3     3 153,876 
1993 2     2 87,658 
1994 3     3 309,399 
1995 5 1 1 3 57,276 
1996 19   2 17 406,451 
1997 32 2 5 25 931,220 
1998 24 2 7 15 870,014 
1999 15   2 13 449,114 
2000 27 2 3 22 923,517 
2001 28   14 14 1,478,890 
2002 22 1 1 20 530,099 
2003 117 7 19 91 1,413,216 
2004 220 20 37 163 3,585,777 
2005 244 15 33 196 2,803,819 
2006 294 31 53 210 10,465,209 
2007 405 50 76 279 6,931,134 
2008 470 53 119 298 6,153,243 
2009 419 62 11 246 11,519,093 
2010 423 54 179 190 7,869,554 
2011 318 91 72 155 13,940,194 
2012 593 328 69 196 7,026,926 
2013 676 412 104 160 8,508,491 
2014 349 146 83 120 6,508,491 
2015 391 195 83 113 4,304,675 
2016 335 251 36 48 665,376 
2017 8 8       
FDI 
Total 

5,442 1,731 1,109 2,602 97,905,766 

Source: Ethiopian Investment Commission Data. 
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4.1.2. Taxation of Foreign Investors and Expatriates 

Among others, the major benefits of foreign investment for host countries are generation of tax 

revenue, technology transference, and improvement of balance of payment and capital 

account.284 The Ethiopian GTP-II raised the inadequacy of capacity to collect domestic revenues 

in general, and low domestic tax revenue mobilization as one major challenges for economic 

development of the country.285 Foreign investors are required to pay tax from the profit they gate 

from the investment activities and transfers new technological skills. However, practically host 

countries including Ethiopia may not be successful to get benefit from taxation of foreign 

investors for two reasons.286 Firstly, host countries provide tax holy days as incentives to attract 

foreign investors which reduce their income from taxation. Secondly, the host state income tax 

on profit of such foreign company will be affected by transfer price manipulation activities of 

those investors.  

The problem of transfer pricing may also occur when the subsidiary company sells its product 

with artificial cheap price to the parent company in order to pay lower tax that inevitably affect 

the host state.287 In relation to technology transference also if not managed well, the intended 

benefit may not be gained for the fact that it is difficult to get the real qualified foreign nationals 

interested to work in the country and following their wages for purpose of tax imposition 

requires strong and technical procedures. 

Ethiopian economic benefit from foreign investment is also not far from the above analysis. 

Developmental policy of the country which supported by investment legal regimes struggle to 

attract foreign investment as to be successful in development needs. Among others, tax revenue, 

technology transfer, and improvement of balance of payment and capital account are little 

machinery of the developmental needs of Ethiopia relevant under this study. The issue of 

taxation is very relevant for foreign investors as the investment laws of the country has provided 
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different tax holy days and duty free importation of capital goods as incentives for attraction of 

foreign investment. 

Simret Mamuye Bora,argued that Ethiopian government has been providing wide range of fiscal 

incentive to attract foreign investment (especially FDI) and recommend that such incentives 

should not be given for those investors would have come without incentives.288 Regulation No. 

270/2012 titled as Investment Incentives and Investment Areas Reserved for Domestic Investors, 

stipulated different investment incentives generally for both domestic and foreign investors.289 

There are two types of investment incentives in relation to taxation as provided in the regulation. 

These are:-exception from income tax290and exemption from customs duties.291 Income tax 

exemption refers to the conditions under which investors are free from payment of domestic 

income tax from the profit they generate from investment in the country. Ethiopian Investment 

Incentive Regulation provides different conditionality under which investors could get such 

incentives including requirement to invest in remote areas like (Gambela, Benshangul/Gumuz, 

Afar, Somali etc…), upgrading or expansion of investment, requirement to export its product or 

supplies to an exporter and etc.292 

Foreign investors also allowed fiscal incentives in form of custom duties allowing them to import 

capital goods duty free293which is more relevant with this study. The investment incentives 

regulations under Art 15, regulate the issue of transfer of duty-free imported capital goods in two 

conditions, when the foreign investor require to transfer the capital goods to other 

person(investor) domestically, and when the foreign investor requires to re-export to home 

country or other countries. Foreign investors if requires to transfer their capital goods entered 

duty-free to other person domestically, they have two choices; either transferring to the other 
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person having the same privilege, or paying the appropriate customs duty and transfer to any 

person of their interest.294 

However, if foreign investors require repatriating their capital in goods to home country or other 

countries for different purpose, the regulation is not clear whether it is possible on payment of 

taxation(most probably customs duty) or not. Simply it dictates as “The investor may re-export 

the duty-free imported capital goods or construction materials or motor vehicles.”295 It is 

controversial whether the term “re-exports” equally mean “repatriation” of capital goods. Even if 

the term “re-export” infers repartition, it’s not clear whether investors are required to pay tax on 

repatriation of such capital goods entered duty-free. The previous Proclamation No. 37/1996 also 

allowed foreign investors to remit capital gained from the sale or liquidation of an enterprise and 

share transference without payment of tax,296 but not capital goods. 

Practically, foreign capital goods entered tax-free are not allowed to be repatriated in principle 

from Ethiopia. Nevertheless, exceptionally capital goods may be allowed to be re-exported under 

two exceptional conditions.297 These are: first, if the goods entered are encounter with damages 

and cannot be maintained domestically, the investor may re-export for the purpose of 

maintenance in abroad, and secondly, if the capital goods were primarily entered for temporary 

period of time, the goods may be re-exported on expiry of the period. Under such exceptional 

conditions the investor may not be required to pay tax.298 However, sometimes capital goods 

entered the country may be found with defect on process of delivery at border. In such case if 

those goods can be replaced by other right goods, it can be re-exported without payment of tax. 

If other goods may not be entered instead of the defective goods, the imported goods would be 

re-exported on payment of 5% of its normal export tax.299 This practical and legal regulation of 

tax system would be one method of controlling capital outflow exercised to satisfy the 

development need of the country.  
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Ethiopian BITs also seems reluctant in regulation of tax requirement expressly. Among the 

current existing BITs consulted, only Ethiopia-Algeria BIT has provided the tax payment duty of 

foreign investors before requiring transference of payment related with investment. The practical 

and legal postulation by which Ethiopia is controlling capital outflow domestically may felt 

contradictory with her BITs which liberalize capital outflow as will be discussed under relevant 

section below. 

Ethiopian Investment Proclamation also allows expatriate (foreign national) employed in the 

enterprise which is established by the foreign investors to remit their earning (salary and other 

payments) in convertible currency according to foreign exchange laws of the country.300 The 

right of expatriate employees to remit their salaries is also granted by NBE foreign exchange 

regulations. This arrangement of the law inevitably forecast the knowledge transference (skill) 

and tax revenue from their income tax. Foreign nationals working in Ethiopia are responsible to 

pay employment income tax for income they get by working in the country (source base), and for 

the income they get world widely residing in Ethiopia (resident base).301 The Ethiopian Income 

tax proclamation also provided the idea of ‘foreign tax credit’ which conditionally release the 

Ethiopian residents those claim that they pay income tax in foreign country for the same income 

on approval by withholding certificate or any other document serves for it.302 In addition, 

Ethiopia also has Double Tax Avoidance Treaty (DTAT) with about 14 different countries 

including Kenya, Singapore, Ireland, UK, India etc.303 to avail double taxation problem which 

gives recognition for such domestic tax regulation. 

However, there is problem of tax evasion and real transfer of knowledge from expatriate 

employed by foreign investors practically in Ethiopia.304 Since foreign investors run for profit 

they don’t interested to hire real skilled professionals rather employ those individuals under 
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retirement in abroad.305 As discussed above, regulating employment income of expatriate for the 

purpose of tax imposition and procedureuse to control their income is other difficulty. Mostly, 

foreign investors pay for foreign expatriate employed in their enterprise outside of Ethiopia and 

only pay them little money for daily consumption domestically.306 Payment made for the 

expatriate employed in the country outside for the service carried out in the country would create 

illicit capital outflow. This means though the investment law allows repatriation of such payment 

for the expatriate, it doesn’t release them from duty to pay employment income tax; thus need to 

pay employment income tax.  

4.1.3. Ethiopian Foreign Exchange Regulation 

Exchange rate regulation is important for a country to manage its currency in respect of foreign 

currency and foreign exchange market. There are different types of exchange rate system through 

out of the world among which fixed exchange rate, floated exchange rate and manageable 

exchange rate are common.307 Fixed exchange rate is one methods of capital control which was 

exercised through out of the world starting from end of WWII till 1972.308 Floated exchange rate 

and manageable exchange rate were started based on countries’ choice after the amendment of 

IMF Agreement allowing member state to prefer exchange rate system they want.309 

Accordingly, Ethiopia follows managed floating (dirty floating) exchange rate system in which 

foreign exchange rate is determined by market forces, and National Bank ofEthiopian (NBE) 

controls the exchange rate through intervention in the foreign exchange market.310 Ethiopian 

exchange rate policy was completely changed from fixed exchange rate of 2.07 birr per 1 USD$ 

to floated managed exchange rate during 1992, and devaluating continuously up to the current 22 

birr per dollar.  

The foreign exchange regime of Ethiopia reflects the economic setting or management systems 

and balance of payment position of the economy which has been experienced gradual openness 
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over the past four decades.311 The issue of capital repatriation is also relevant for foreign 

exchange regulation, and the NBE has mandate of supervising and regulating such activities. 

Example, a NBE directive dictates that investors (foreign investors) are responsible to repatriate 

their net profit from their export product market within 90 days from the date of permit.312 There 

is also some restriction in opening of accountin foreign currency. Example, non-resident of 

Ethiopian nationals and non-resident Foreign Nationals of Ethiopian origin allowed opening 

account in foreign currency which shall not exceed USD 5000.313 The directive shows that the 

bank will develop the foreign exchange operations management guideline or procedures within 

two months from its effective date which was February 2016.314 However, still now the NBE 

didn’t comes with the proposed guideline. These all control of foreign currency by NBE is to 

fulfill its duty to protect the exchange rate and ease the balance of payment problem of the 

country.315 It is also clear that according to the Investment Proclamation, non-residents of 

Ethiopian national or non-residents of Ethiopian by origin can be treated as foreign investors 

based on their interest.316 

NBE also has made directive with respect to foreign currency allocation and foreign exchange 

management recently in 2016 for the purpose of confirming transparency of the 

country’sexchange rate regulation.317 The directive shows that in allocation of foreign currency 

banks should give priority for some important imports(agricultural inputs) and payments 

authorized by NBE for foreign loan, supplies credits, interest, profit, dividend, and salary transfer 

of foreign employees based on ‘first come first served’ principle.318 This show in case there 

would be shortage of foreign currency, first come first served applied which may control foreign 

currency outflow from current transaction. However, the directive is silent about the foreign 
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capital outflow(capital account) transference mechanism and procedure which is main concern of 

this study though the main duty in relation to foreign capital(in kind) are regulated more through 

Ethiopian Revenues and Customs Authority. 

The principle of ‘first come first served’ applied by NBE on transference of current account in 

response for shortage of foreign currency, would be cause for illegal capital flow(illicit capital 

flight). For example, the criminal case between Federal Public Prosecutor vs. Twodros Abebe,319 

at ‘Addis Ababa, Arada Federal First Instant Court’would be evidence for the factthat the 

Ethiopian investors or traders in order toget foreign currency(dollars), may obliged to resort to 

the so called “black market”. The accused was sold the dollar he has collected from Ethiopian 

expatriate abroad to Ethiopian investors/traders who are in thirsty of foreign currency for their 

investment activities.320 Such activity is accepted as banking business and requires license from 

NBE,321andsince payment of dollar was made abroad and the corresponding currency would be 

made in Ethiopia without added to the Ethiopian economy thereby affecting the development 

need of the country. 

The financial system introduced by current Ethiopian government in the process of gradual 

liberalization is more reflected through exchange rate policy and the inter-market money market. 

The principal objective of monetary policy of NBE is also maintaining exchange rate stability 

and brings sustainable economic development of the country.322 The bank also “[f]acilitate the 

emergence of financial and capital markets that are capable of responding to the needs of the 

economy through appropriate policy measures.”323 The NBE Monetary Policy Committee has 

responsibility to assess both domestic and international economic conditions including external 

foreign loans and grants, foreign direct and portfolio investment flows, trade flows, remittances, 
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foreign exchange movement of major trading partners, fiscal policy, and domestic investment 

and determine the BOP transaction and foreign exchange reserve etc.324 

The major problem of world countries’ including Ethiopia in participation of international 

monetary system is fear of balance of payment distortion.325 One method of protecting BOP as 

discussed under section two, is devaluating (depreciation) of exchange rate of own currency to 

increase foreign currency inflow (attracting foreign investment) which mostly applied by LDCs 

and DCs to attract foreign investors. Ethiopia has been practicing continuous devaluation of her 

currency starting from 1992,which shows that the third option above has been tried to protect 

reveals that the country is under balance of payment deficit (in negative balance) till 2016. The 

NBE documents on record of balance of payment from 2008-2016 is evidence for this fact as 

inferred under the following table.2.  

NBE also seriously follow the capital inflow and outflow from foreign investment by registering 

new investment capital; increased capital both in kind and cash(profit and dividend used for 

reinvestment), registration of loan capital of foreign investors together and the repayment 

schedule, and suppliers of the loan; transference of profit and dividend, capital transference up 

on liquidation and sale equity etc.326 The foreign investors to transfer their profit or dividend, or 

capital transference up on liquidation and sale of their equity are required to show tax payment 

receipt from the relevant government body.327 However, the foreign investors are not allowed to 

repatriate their capital in kind to home country or to other countries in principle, and even if 

allowed they would fear the transaction cost and export tax imposed on them though the goods 

were imported tax-free at entry phase.328 

                                                

324 id , at 9-11 
325 Robert O’Brien & Mac Williams, Supra note 42, at 86 
326 Interview with TibabewHilegergis, Foreign Exchange Monitoring and Reserve Management Directorate 
Director, National Bank of Ethiopia,February 2, 2017, Addis Ababa 
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Table 2:  Ethiopian Balance of Payment record from 2007/08-20015/16  

Source: National Bank of Ethiopia  

For example, the owner of a company called “Preconex East Africa”(Egyptian Origin), which 

was established around Adama, had applied to repatriate its factory(capital goods) as it is; and 

was denied to repatriate the capital goods and advised/forced to sell them in the country.329 NBE 

has informal internal work process as discussed in relation to foreign capital investment and its 

transference of current account, but there is no formal directives dealing about such transference 

procedures and its requirements expressly. 

Practically, in case the country face shortage of foreign currency at the time foreign investors 

requires transference, they forced to wait until enough foreign currency is allocated and 
                                                

329 Interview with Kifle Asrat, Farming Project After Care and Follow up Executor, Ethiopian Investment 
Commission,January 24, 2017, Addis Ababa, my interviewer couldn’t provide me deep information about the 
activities of the company and what measure that the company took on denial of the repatriation/relocation.  

2007/08 2008/09 2009/10 2010/11 2011/12 2012/13 2013/14 2014/15 2015/16
-2000 -2001 -2002 -2003 -2004 -2005 -2006 -2007 -2008

Export 13,549.70 15,088.90 26,115.30 44,297.10 54,772.30 56,691.10 62,947.90 60,671.00 60,526.00
Import -62,959.60 -80,515.00 -108,956.30 -133,025.00 -190,845.00 -208,521.90 -261,559.50 -330,745.20 -353,001.20
Service(n
et)

1,477.20 4,021.30 5,886.00 11,090.70 1,292.30 8,353.10 10,671.60 -6,861.30 -15,227.00

Net 
goods &
Service

-47,932.70 -61,404.90 -76,955.00 -77,637.30 -134,780.40 -143,477.70 -187,940.00 276,935.50 -307,702.30

Private 
transfers(
net)

22,077.90 28,204.10 34,930.50 44,270.80 56,001.50 65,054.50 78,488.80 98,099.10 126,660.00

Current 
Account 
Balance

-25,854.70 -33,200.80 -42,024.50 -33,366.50 -78,778.80 -78,423.20 -109,451.10 -178,836.40 -181,042.30

Compone
nts

Balance 
of paymt.

Years in G.C. 

                                                                                                        (In million of Birr) 
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determining the exact time when the shortage end may be difficult.330 This practice also seems to 

be supported by the recent directive of NBE made in relation to allocation of foreign currency 

which use first come first served principle as discussed above. In general, the issue of 

transference or regulation of foreign capital outflow from investment seems marginalized under 

Ethiopian domestic investment law, and the existing NBE directives also lacks procedural and 

requirements for easy and transparent way of foreign capital transference. The stands of 

Ethiopian investment laws will be discussed below. 

4.1.4. Stock/share Market Regulation 

The issue of stock/share market is widely relevant for foreign capital flow in form of portfolio. 

Portfolio investment is becoming very important in component of BOP of emerging economy 

like China, India, Taiwan, South Africa and Nigeria.331 Capital market is one form of financial 

market which facilitates flow of funds, financing and investment among firms or agencies of 

different countries.332 The financial development and regulation in general has been slow in a 

large number of economies, and writers propose three different causes for it.333 These are the 

strengthen of the legal determinants of financial development, endowment theory which the 

previous colonizers established institution that facilitate state control and resource extraction, and 

the last cause for less development of finance is the  benefit based. The third approach is relevant 

for most LDC and DC including Ethiopia as they compare the benefit they would get by 

liberalizing their financial market. The issue of stock/share market is interlinked with the broad 

idea of capital market liberalization which cannot be direct concern of this study, and Ethiopia 

lacks institutionalized capital market/share market currently which is hurdle for foreign 

investors’participation.334 

However, this study encompasses the necessity of institutionalized share market and the idea 

behind the weak administration of stock market under Ethiopian economic policy and law. 
                                                

330 Tibabew Hilegergis, Supra note 326  
331 Michael Emeka Obiechina & Emmanuel UzodinmaUkeje, Economic Growth, capital Flows, Foreign Exchange 
Rate, Export and Trade Openness In Nigeria, International Journal of Economics and Management Sciences, Vol. 2, 
No. 9, 01-13, (2013), at 2 
332 Dasalegn Mosissa Jalata, CapitalMarket Development in Ethiopia: No body Said it would be Easy!, Journal of 
Economics and Sustainable Development, Vol. 5, No. 27, 256-266, (2014), at 257 
333 Sima Moteman-Samadian, Supra note 1, at 5-6 
334 Barry Eichengreen, Supra note 264, at 6 
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Writers argue that government(policy) intervention are important for capital market as general to 

change the economic crisis may confront the country, to reduce under performance of the 

economy, and to create social protection system which helps individuals and firms from the 

economic shocks/crisis.335 Also capital market liberalization requires strong financial institution 

which is backed by strong regulatory frame work to protect the country from risk comes out of 

the volatility nature of the stock/share specifically.336 A scholar called Philippe Bacchetta, argue 

that the domestic financial sector liberalization should be either liberalized jointly with foreign 

capital movement, or liberalization of domestic financial sector followed by capital account 

liberalization.337 According to him, the “liberalization of domestic financial sector leads to better 

allocation of resource and make the country more attractive to both domestic and foreign 

investors.”338 This shows countries with better-developed financial market are arguably grows 

faster as it facilitate the liberal movement of capital. 

In Ethiopia there is no institutionalized financial market and its regulation which facilitates the 

free movement of capital in securities.339 For example, analysts identify the major cause for 

crashing of stock share and plunging of financial position of Karuturi Global Ltd in Ethiopia 

among others, resulted from cash-flow difficulties in the country.340 This would have direct or 

indirect relationship with the informal nature of share transference for the lack of strong 

institution and regulation in the country. In relation to regulation or administration of 

equity/share transference, Ethiopian Investment Proclamation gives duties for Ministry of Trade 

to approve when foreign investors buy shares from the existing enterprises.341 The Minister 

checks whether the enterprise is engaged in areas allowed for foreign investors, minimum capital 

requirement, and other requirement provided under Commercial Registration and Business 

Licensing Proclamation, and registers the share transfer or replace business license.342 

                                                

335 Jose Antonio Ocampo& Joseph E. Stiglitz,(eds),Capital Market Liberalization and Development, Oxford 
Unversity Press, New York,(2008), at 4  
336 id, at 15 
337 Barbara Friz& Daniela Prates Supra note 194, at 466 
338  id 
339 DasalegnMosissaJalata ,Supra note 332,at 256-257  
340 See Cultural Survival Programe Update,  Supra note 173 
341 Investment Proclamation, supra note 18, Art 12(3) 
342 id, Art 12(4-5) 
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However, Ministry of Trade cannot interfere in their share transferring contract which is made 

independently by those foreign investors and the domestic enterprise/company.343 This means the 

Minister doesn’t serve as stock/share market institution and follow the contractual agreement of 

the investors and the enterprise, to make it riskless and attractive. Such financial arrangement has 

great advantages for capital movement through portfolio investment. However, for non-existence 

of institutionally established stoke/share market and its regulation foreign investors may 

encounters challenges while they need to sell their existing share and repatriate their capital.344 

Such capital outflow problems may indirectly affect the volume of capital inflow from portfolio 

investment having negative effect on development needs of the country.  

The supporters of the idea of Capital Market Liberalization worried about government 

interference, while government interference may be important by calculating the const-benefit of 

the liberalization.345 Most DCs and LDCs including Ethiopia fear the volatility (easy to release 

the country) nature of portfolio investment, and many of them opt to accumulate international 

reserves for self-insurance against the future capital account crises.346 

In relation to financial liberalization in general and stock market regulations in particular, 

Ethiopia seems to follow the third approach discussed above which insists on the economic 

advantages that would gained from the liberalization. This may infer that Ethiopia seems not 

satisfied with the economic advantage gained from portfolio investment, or fear the volatility 

nature of the investment. Ethiopian domestic legal postulation and practical application shows 

the stock/share market regulation has not comfortable for foreign investment to invest in form of 

portfolio for the lack of institutionalized and regulatory frame work. Such stands of the law and 

practice need to be taken in to consideration by policy makers to make it compatible with the 

developmental need of the country.   

                                                

343 Interview with Mussie Mindaye, Multilateral Trade Relation and Negotiation Directorate Director, Ethiopian 
Ministry of Trade, February 7, 2017, Addis Ababa 
344 id 
345 Dasalegn Mosissa Jalata, Supra note 332, at 2 
346 id, at 9 
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4.2. Foreign Capital Outflow liberalization under Ethiopian BITs 

With respect to liberalization of capital outflow (repatriation) similar with other countries’ 

experience discussed under section three, Ethiopian BITs can be categorized in to two. Firstly, 

those BITs fully liberalized capital outflow without putting any exceptional conditions. 

Secondly,those BITs provided exceptional conditions for contracting parties to control 

repatriation of capital in case the country is in serious Balance of Payment problems or other 

monetary disposition. Such division may also be common for BITs of other countries. Most 

Ethiopian BITs fully liberalize capital repatriation while some are included provisions which 

restrict the outflow of capital in exceptional conditions. Though they are far apart in economic 

development and financial stability, Ethiopian BITs structures are more similar with the current 

Republic of Korean BITs with respect to regulation of capital flow in general and its outflow 

liberalization specifically as compared with those countries under discussion.  

4.2.1. Full Liberalization of Capital Outflow under Ethiopian BITs 

In its broad sense, full liberalization of capital flow is defined as “the absence of any regulatory 

or other measure that would impede cross-border movements of capital.”347 In similar way, full 

liberalization of capital outflow refers to the free movement of capital from one country to the 

other country without any limitation or restriction. Such flow of capital may inform of 

investment(FDI, portfolio), remittance of capital and returns, remittance of expatriate earnings, 

lending and borrowing to or from abroad, payment for the loan, transfer of capital related to 

foreign investment.348 

Ethiopia has signed BITs with eight (8) countries, among the top ten capital exporting countries 

(main source of FDI to Ethiopia), namely Turkey, China, India, Netherland, United 

Kingdom,Germany, Italy and Sudan.349 Nevertheless, Ethiopia doesn’t have BITs with U.S. and 

Qatar though they are among top ten source of FDI for the country.350 But Ethiopia has Treaty of 

Amity and Economic Relations with United State which entered into force in 1953 to govern its 

                                                

347 International monetary Fund, Supra note 38, at 8 
348 id 
349 Martha Belete Hailu & Tilahun Ismael Kassahun, Supra note 14, at 122    
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economic relationships, and it has Protection of Investment and Property Acquisition Agreement 

with Djibouti.351 Most of Ethiopian BITs partners are developed and developing countries and as 

it is common for all, the purpose of conclusion of BITs are for attraction of foreign investment 

that presume to bring economic growth without prejudicing other determinants, while for foreign 

investors aimed to protect their investment from risk and generate profit.352 

Most Ethiopian BITs includes provision which fully liberalized the transfer of investment and 

returns. However, almost half of them do not expressly includes the ‘initial capital’ to be 

repatriated rather they try to list the payments related to current accounts including dividend, 

profits, interest, payments for loan agreement, royalties, payment for proceed from the sale or 

liquidation of enterprise and etc. But Some BITs like Ethiopia-china353, Ethiopia- Israel354, 

Ethiopia-UK355includes the terms “investment and returns” to show the mobility of capital 

freely, or to allow full repatriation of capital account including ‘initial capital’ which susceptible 

for interpretation.  This means someone has to resort to definitional provision, to be sure whether 

the initial capital is also included for free transference. For example, Ethiopia- China BIT defines 

“investment” as “every kind of asset invested by investors of one contracting party in accordance 

with the laws and regulation of the other contracting party…”356which is common in almost all 

other Ethiopian BITs which do not expressly includes initial capital. Unless we presume that the 

‘initial capital’ is also included under the term ‘investment’ which is defined as include ‘every 

kind of asset’, no clear provision shows it. Nevertheless, there are some Ethiopian BITs which 

allows repatriation of initial capital expressly, and investors from other countries may also claim 

application of those BITs include ‘initial capital’ expressly through MFN principle. 

                                                

351 Asif H. Qureshi, Supra note 40, at 16-17 
352 Sharon Chido Mutsau, Revisiting Bilateral Investment treaties(BITs) in the 21st  century: A Kenya and south 
Africa experience, A mini-thesis submitted in partial fulfillment of the requirements for the LLM in International 
Trade, Investment and Business Law Degree, university of the Western Cape, (2015), at 1 
353 Ethiopia-China BIT, Art 6 
354 Agreement Between the Government of the Federal Democratic Republic of Ethiopia and the Government of The 
state of Israel for the Reciprocal Protection and promotion of Investments, signed on 26/11/2003, Art 6 
355 Agreement Between the Government of the United Kingdom of Great Britain and Northern Ireland 
and the Federal Democratic Republic of Ethiopia for the Promotion and Protection of Investments, signed on 
19/11/2009,  Art 6 
356 Ethiopia- China BIT, Art 1(1) 
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In the process of full liberalization of capital, almost all Ethiopian BITs provisions in effect wise, 

allow foreign investors to repatriate their investment and returns at any time without delay. In 

relation to timing of repatriation or transference, Ethiopian BITs use terms which are almost 

similar for all like, “without delay” or “immediately” or “without unnecessary delay”. 

Nevertheless, almost all BITs do not define such technical expression which is very vague and 

general. Only Ethiopia-Germany BIT357 and Ethiopia-Iran BIT358defined the term ‘without 

delay’. Example, the Ethiopia-Iran BIT defines the term without delay as “a transfer shall be 

deemed to have been made “without delay” if effected within such period as is normally required 

for the completion of transfer formalities.”359 Accordingly the term ‘without delay’ infers that, 

transference should be made within normal time necessary for the activity. In similar way 

Ethiopia-Germany BIT define the term without delay as:   

A transfer shall be deemed to have been made "without delay" if effected within such 

period as is normally required for the completion of transfer formalities. The said period 

shall commence on the day on which the request has been made, with relevant and 

completed documentation, and may on no account exceed two months.360 

Unlike the Ethiopia-Iran BIT, the Ethiopia-Germany BIT’s definition of the term ‘without 

delay’, tries to limit the maximum time necessary for normal transfer to be two month. Most 

Ethiopian BITs though seems fully liberalized capital transference; they are full of such 

controversial terms. Practically, when foreign investors require to repatriate their payments 

(current account transfer), they required to wait for a long period for the fact that the country 

would have shortage of foreign currency at the time and maximum limitation is provided under 

those BITs. Different studies reveal that foreign investors in Ethiopia usually encounter with the 

difficulty of delays of repatriation of high USD sales up to two years, and foreign exchange 

                                                

357 Ethiopia-German BIT, Art 6(2) 
358 Agreement on Reciprocal Promotion and Protection of Investments Between The Government of the Federal 
Republic of Ethiopia and the Government of the Islamic Republic of Iran, signed on 21/10/2003, Art  9(3) 
359 id, Art 9(3), However, still there is vagueness to determine the ‘normal time’ required to transfer the capital. 
360 Ethiopia-German BIT, Art 6(2) Almost all Ethiopian BITs says transference should be occurred ‘without delay’ 
without defining the term which expose to different meaning on implementation of the agreement. Only Ethiopia-
Finland BIT says transference to be made ‘immediately’ which is somewhat harsh and on failure to transfer it the 
country should pay together with interest at commercial rate. Some Ethiopian BITs like Ethiopia-Malaysia, 
Ethiopia-Yemen and Ethiopia-Sudan uses the term ‘without un reasonable delay’ which somewhat better but still 
difficult to determine the issue of reasonableness of a certain condition hinder the transference.   
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shortage demanded to wait at least for three weeks to three month.361 If there is no exceptional 

condition under which the country may restrict the payment in the BITs, the investors may sue 

the country for non-performance of BITs provision on such delay of payment. Such practical 

delay of payment for foreign investors may affect capital outflow which indirectly influence 

attraction of foreign investment affecting the development need of the country. Also the full 

liberalization of capital transference under Ethiopian BITs needs reconsideration to make it 

compatible with the development needs of the country for the fact that such foreign investors 

may relocate or repatriate their capital at any time they need. 

4.2.2. Foreign Capital Outflow Liberalization with Exceptional Conditions under Ethiopian 

BITs 

As discussed above, few Ethiopian BITs has provided exceptional conditions under which 

parties to the agreement can restrict or control the full liberalization of foreign capital outflow. 

Such exceptional arrangement aimed to gives saving valve for the member countries during the 

time financial crises or threat of balance of payment problem. For example, Ethiopia-France BIT 

includes exceptional provision which notes that:362 

When, in exceptional circumstances, capital movements from or to third countries 

cause or threaten to cause a serious disequilibrium to its balance of payments, each 

Contracting Party may temporarily apply safeguard measures to the transfers, 

provided that these measures shall be strictly necessary, would be imposed in an 

equitable, non discriminatory and in good faith basis and shall not exceed in any 

case a six months period.[emphasis added] 

This provision as emphasized in the above quotation, endorsed several qualification need to be 

satisfied in order to apply the exceptional restriction of capital transference. First, capital 

                                                

361U.S. Ethiopian Investment Climate Statement, Supra note 35,  at 6 
362Agreement Between the Government of the Federal Republic of Ethiopia and the Government of the Republic of 
France for the Reciprocal Promotion and Protection of Investments, signed on 25/6/2003, Art 6(3) Those 
qualifications provided under Ethiopia-France are also included directly or indirectly; including threat or serious 
balance of payment difficulties or serious difficulties for the operation of the exchange rate/monetary policy, the 
measure must be necessary to remedy the situation, the restriction must expire within six month, the contracting 
party should inform the other one the controlling measures taken and its time table for extinction and those measures 
should be applied in equitable, non-discriminatory and in good faith manner 
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movement should cause or threaten to cause serious disequilibrium of balance of payment to the 

country from which payment is required. Second, the capital outflow controlling measures need 

to be applied temporarily. Third, such controlling measures should be strictly necessary. This 

means the country may take such measures as last resort or in non- existence of other alternative 

to avert the possible problem of capital outflow liberalization. Fifth, those controlling measures 

should be applied in equitable, non-discriminatory and in good faith. Lastly, such 

restriction/measures should expire within six months. Such qualifications are almost similar in 

other BITs having exceptional conditions under which liberal transference could be limited or 

delayed.  

Ethiopia- Israel BIT also provides the possibility that contracting party may take measures which 

restrict capital outflow on fulfillment of certain qualifications almost similar with the above.363 

Art 7(1) the BIT provides additional qualifications allowing contracting party to control/take 

measures for maintenance or protection of the contracting party’s security interest. This 

additional qualification related with restriction of investment for the purpose of security interest 

which is difficult to define and may be widely interpreted. The sub-article two of Art 7 also gives 

wide discussion which can be summarized in the above qualification (the application of principle 

of non-discrimination).364 

Ethiopia-UK BIT also has exceptional conditions for restriction of capital transference/outflow 

which is almost similar with the above two Ethiopian BITs.365 Those qualifications necessary for 

application of restrictive measures of capital movement provided in that Ethiopia-France and 

Ethiopia-Israel also included under the Ethiopia-UK BIT. The qualification of temporary 

application of restrictive measure was not provided expressly under Ethiopia-UK and Ethiopia-

Israel BITs, except under Ethiopia-France as explained above. However, in all Ethiopian BITs 

having exceptional conditions for capital transference, the maximum period of limitation of 

applying controlling measures is limited to be six months. Ethiopia-Austria BIT on other hand 

provided exceptional conditions which are slightly different from the above BITs as follows:366 
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(4) Notwithstanding paragraphs (1) to (3) of this Article, a Contracting Party may 

prevent a transfer through the equitable, non-discriminatory and good faith application 

of measures to protect the rights of creditors, relating to or ensuring compliance with 

laws and regulations on the issuing, trading and dealing in securities, futures and 

derivatives, reports or records of transfer, or in connection with criminal offences and 

orders or judgments in administrative and adjudicatory proceedings, provided that such 

measures and their application shall not be used as a means of avoiding the Contracting 

Party's commitments or obligations under this Agreement. 

Paragraph one to three of Art 7 of the BIT provision deals with the full liberalization of capital 

outflow in freely convertible currency at exchange rate of the time ofpayment. Sub-article four 

quoted above provides different conditions under which contracting party can take measures or 

restrict capital outflow. This exception seems to gives acceptance for relevant domestic laws and 

regulations but the provisions order that the contracting party shall not use those measures as a 

means of avoiding its obligation under the agreement. Example,Karuturi Global Ltd and 

Ethiopian government has been contending the fact that the company is bankrupted.367 The 

Ethiopia-Austria BIT provision quoted above didn’t provides ‘bankruptcy of the investor’ as one 

condition to take reasonable measures by the contracting parties exceptionally, rather it says to 

‘protect right of creditors’.As discussed above, Karuturi Global Ltd has borrowed money from 

Ethiopian Commercial Bank and others domestic banks which are creditors of the Company. The 

bankruptcy conditions would be relevant in such scenario to protect the right of creditors under 

the BITs.368 All Ethiopian BITs with exceptional provisions didn’t provide such bankruptcy of 

the foreign investors as one condition for restriction/delay of payments. Incidentally, the 

informal draft model BIT of Ethiopia has the sub-provision provides‘bankruptcy or insolvency 

proceedings’ as one condition for restriction or delay of transfer of foreign capital and its 

                                                

367 Hortiplaza.com, Karuturi under the spotlight in Ethiopia,vailable at:http://www.hortibiz.com/item/news/karuturi-
under-the-spotlight-in-ethiopia/ accessed on 3/3/2017. The government officials clamis that Karuturi has gone 
bankrupt following international management crisis and no longer reputed in Ethiopia, while Ram Karuturi the 
manager of the company argued that the company has intention to invest in Ethiopia and selling of its capital goods 
is to repay debt not to stop investment. 
368 According to the domestic commercial code Art 1023 and 1024 debtors cannot administer or dispose his property 
in case bankruptcy declared, rather given for trustee and all creditors whose claim are not satisfied shall bring their 
claims in universality against the trustee. But such domestic law may not effective to solve the issue related with 
international investment as Foreign investors rely more on BIT provisions. 
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returns.369 However, Ethiopia didn’t use such model in negotiation process to include such 

exceptional conditions in almost of all its the recent BIT 

On other hand, Ethiopia-Austria BIT didn’t provide the exceptional conditions related with 

balance of payment problem or monetary problems expressly. However, some BITs provide the 

exceptional conditions related with both financial regulation problems andserious problem of 

balance of payment, and conditions related with implementation or enforcement of domestic 

laws. Example, Kenya-Korea BIT370 and Korea-Japan BIT371 included provisions which allow 

contracting parties to restrict fee movement of capital under both conditions related to 

implementation or enforcement of domestic laws, and financial instability and balance of 

payment problems expressly. The Ethiopian informal draft Model had included both the 

proposed exceptional conditions related with implementation of domestic laws under Art 9(4)372 

and the conditions related with balance of payment problems under Art 10 separately though not 

found influential or formally transparent for the other state/potential contracting parties.  

In general capital flow liberalization regulation under different Ethiopian BITs has some 

variance. Most of them fully liberalized foreign capital outflow without putting any exceptional 

provisions, while few BITs provided exceptional conditions to control capital transference 

though foreign investors may claim the application of those BITs fully liberalizing capital flow 

through MFN principle which pose threat for the balance of payment of the country.Ethiopia also 

do not have formal BIT model which is transparent for potential foreign state to get knowledge 

of the investment postulation of the country. Other countries like Kenya and South Africa have 

their Model BITs even if their consultation power would be limited.   

                                                

369 Agreement Between the Government of the Federal Democratic Republic of Ethiopia and the Government of the 
_______for the Protection and Reciprocal Promotion of Investments, Art 9(4,c) 
370 Kenya-Korea BIT, Art 6(3,4) 
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4.3. Capital Outflow Liberalization under Ethiopian Domestic Investment 

Laws 
Ethiopian Investment Proclamation No.769/2012 define the term “capital” as: “local or foreign 

currency, negotiable instruments, machinery or equipment, buildings, working capital, property 

rights, patent rights or other business assets;”373 Accordingly, both local and foreign currency(in 

cash), capital goods(in kind) and other monetary rights are generally understood as capital.  This 

definition of capital is almost similar with the definition given by black law dictionary as 

discussed under section two above, which is equivalent with ‘initial capital’ for investment. The 

proclamation alsodefined ‘foreign capital’ as “capital obtained from foreign sources, and 

includes the re-invested profit and dividend of foreign investors;”374 This infers that profit and 

dividend of foreign investors would be categorized as foreign capital if the investors used for re-

investment rather than repatriation.‘Foreign investors’ also defined as: 

a foreigner or an enterprise wholly owned by foreign nationals, having invested in 

Ethiopia or aforeigner or an Ethiopian incorporated enterprise owned by foreign 

nationals jointly investing with a domestic investor, and includes an Ethiopian 

permanently residing abroad and preferring treating as a foreign investor;375 

Hence, foreign investors are those sources of foreign capital for foreign investment in Ethiopia. 

Ethiopia has no separate domestic law specifically dealing with foreign investment protection 

and promotion, rather general investment law which is relevant for both domestic and foreign 

investors. Nevertheless, the experience of other countries including Kenya, South Korea and 

South Africa, as discussed above, shows that Foreign Investment Protection Act is promulgated 

dealing with foreign investment and investor protection separately from domestic investment 

laws. 

Ethiopian investment proclamation, among others, has objectives of encouraging balanced 

development and integrated economic activities, and enabling “foreign investment plays its role 
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in the country’s economic development.”376 This motion goes back to the Imperial era of 1940s 

when the first legal document for the encouragement of foreign capital movement in the country 

was made in 1950, which provided a five- year tax holiday, duty free importation of machinery, 

and remittance of profit.377 Recognizing the advantages of capital flow contribution to 

investment, growth, financial development, technology transference, poverty reduction, Ethiopia 

has been making and amending investment proclamation, regulations and directives periodically 

based on its necessity. However, the potential cost of capital flow is also assumed to be occurred 

as the critical link between policy reform and investment lies in the business confidence and 

certainty could investors get from it.378 This shows what matters is not only the existence of 

comfortable policy and law but also the vision and predictability of future matters for potential 

investors.379 Ethiopian investment proclamation didn’t clearly include the provision which allow 

foreign investors’ freely repatriation of capital account as general, except the transference of 

funds which is more of current account transaction, the proclamation noted:380 

1/ Any foreign investor shall have the right, in respect of his approved investment, to 

make the following remittances out of Ethiopia in convertible foreign currency at the 

prevailing rate of exchange on the date of remittance: 

a) Profit and dividends accruing from the investment;  

b) Principal and interest payment on external loans;  

c) Payments related to a technology transfer agreement registered in accordance 

with Article 21 of this proclamation; 

d) Payment related to a collection agreement registered in accordance with  Article 

22 of this proclamation; 

e) Proceeds from the transfer of shares or of partial ownership of the enterprise to a 

domestic investor; 

f) Proceeds from the sale or liquidation of the enterprise; and 

g) Compensation paid to an investor pursuant to article 25(2) of this proclamation. 
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Sub-Article ‘f’ above- allows remittance of proceed from the sale of ‘enterprise’ which is defined 

as “enterprise means an undertaking established for the purpose of profit making”381 

Accordingly, the proceed from the sale or liquidation of ‘enterprise’ may indicates the sale of the 

undertaking which may includes the initial or total capital of the investment though open for 

argument. It is also possible to argue that allowing free transference of proceeds from the sale or 

liquidation of enterprise may not necessarily include capital account (initial capital). Even if the 

provision interpreted as includes initial capital (capital account), there is a lacuna if the investor 

need to repatriate his/her capital goods (in kind) rather than selling domestically or without 

liquidation of the investment for different reasons like relocation of the investment or internal 

problem; for the fact that the provision requires the enterprise to be sold or liquidated 

domestically. The investor may also encounter with the lack of powerful domestic investor to 

buy and proceed with investment replacing the foreigners. Hence, Ethiopian domestic investment 

law does not clearly include free transference of capital (initial capital) expressly as of some 

Ethiopian BITs discussed above. 

Such systematic regulation of foreign capital outflow and its control would have the effect of 

protecting the economy of the country which is compatible with development needs of the 

country. However, such domestic regulation creates mismatch with Ethiopian BITs which are 

liberalizing foreign capital outflow in effect wise.  BITs are governed by international principle 

of freedom of contract in which countries can limit their freedom of controlling capital 

movement as per Art VI(3) IMF Article of Agreement willingly which requires the domestic law 

to be in line with those BITs standards.  

In addition, Ethiopian Investment Proclamation didn’t provide exceptional conditions under 

which the country can control the repatriation/remittance of foreign capital outflow, or didn’t 

prohibit repatriation in clear manner. However, practically capital entered the country for 

investment activities in kind (capital goods) cannot be repatriated except under certain 

conditions.382 The two common conditions under which foreign capital goods entered for 

investment can be repatriated (re-exported)are:- when the capital goods require maintenance and 

when the capital goods from the very beginning entered the country for temporary period of 
                                                

381 id, Art 2(2) 
382 Eliyas Hilemeskel, Supra note 297 
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time. Capital goods (machinery or any equipment) entered for the purpose of investment if 

encounters damage and require maintenance abroad, it will be allowed to be re-exported 

expecting that it will come back.  Foreign investors may alsoimportcapital goods for temporary 

period of time and mandatorily required to be repatriate/re-export on expiry of the time. If the 

investors do not repatriate such temporary imported capital goods timely, the capital would be 

prohibited later.383 With respect to capital entered in cash (initial capital) there is no clear law 

and practical application regulates its outflow separately. That means after the capital is entered 

the country there is no technique used to differentiate the initial capital from the other current 

account (profit, dividend, etc) for the purpose of payment. Nevertheless, since the investment 

proclamation allows repartition of proceed from the sale or liquidation of the enterprise, capital 

entered in kind and in cash would be consolidated together and repatriated in cash on fulfillment 

of those conditions.384 

As we can understand from the provision, capital outflow/repatriation would be allowed on 

fulfillment of two important conditions. First, the foreign investor who is requiring repatriation 

has to sale his enterprise totally and repatriate in cash. This means if the investors require 

repatriating his capital in good, the provision is not relevant. Of course, Ethiopian Investment 

Regulation NO.270/2012 stipulates that foreign investors can re-export capital goods imported 

tax free for investment activities.385 However, practically it is allowed under limited conditions 

as discussed above. This standard of the law arguably affects its transparency and predictability 

in attraction of foreign investment with respect to liberalization of capital outflow to generate 

confidence to invest in the country freely. 

4.4. The Interface of Ethiopian BITs and Domestic Investment Law and Their 

Implementation/Enforcement With Respect to Capital Outflow 

Liberalization 

Both Ethiopian BITs and Domestic Investment Laws are relevant in regulation of foreign 

investment which is the source of foreign capital. Foreign capital entered for investment 

                                                

383 id 
384 Ethiopian Investment proclamation, supra note 18 
385 Investment Regulation, Supra note 19 
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inevitably repatriated/remitted latter after fulfillment of their investment objectives or for other 

different reasons. As we have seen above, the regulations of capital outflow liberalization under 

Ethiopian BITs and Domestic Investment Laws have some disparity. That means, most of 

Ethiopian BITs have provisions which clearly liberalize capital outflow/ allow repatriation of 

foreign capital from investment at any time, and the investors from other countries may also 

claim those agreement based on MFN principle. 

The stands of domestic investment law on other hand is not clear, and practically, capital goods 

are impossible to be repatriated unless for some exceptional conditions as discussed above. Such 

variance between the two laws on regulation of capital outflow may lead us to raise the question 

which laws should prevail for implementation/enforcement? Or what if the domestic investment 

law contradicts the BITs provisions? In relation to this issue, Surya P Subedi, notes, “Many 

states have argued before international investment tribunals that they have a right to adopt 

regulatory measures and any foreign investor entering the country should assume the risk of 

being regulated by the host state.”386 This argument base itself on principle of economic 

sovereignty and the right of economic self-determination of sate which contends to qualify 

international principle of jus cogens which overrides all other rules.387 State willfully can 

deteriorate their sovereignty while concluding BITs. For example, as discussed under section two 

above, Arbitration tribunals found that Argentina couldn’t be exempted from its responsibilities 

to investors by evoking economic crisis of 2002 as the Argentina’s policies contribute to the 

crisis and the measure taken was not the only way for it to safeguard its interest.388 

Writers reveal that the sovereign regulatory power should be exercised within the boundary of 

rule of law and international agreement of the state.389 This argument is clearly showing that host 

state while exercising their regulatory power requireto be bound within BITs provisions they 

                                                

386 Surya P Subedi, International investment Law Reconciling Policy and Principle, Hart Publishing Ltd, Oxford and 
Portland, Oregon, (2008), at 170 
387 id 
388 Arturo C.Porzecanski, Supra note 262, at 5, there were three investment cases decided against Argentina in 2014 
by U.S. court which were the first dispute involving BIT(U.S-Argentina)presented before U.S court. In all cases 
decision was made against Argentina Which had tried to defend itself based on the sovereign immunity and 
necessity conditions of financial crisis for the failure to abide its obligation under the BIT. Example, BG Group 
(British multinational Oil and gas company) v. Argentina was decided against Argentina on March 5,2014.  
389 Surya P Subedi, Supra note 386 
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agreed with other countries. This is for the fact that states were exercising their sovereign right 

and right of economic self determination while making BITs and voluntarily limiting their 

exercise of sovereign power equally.390 But any contract or treaty which limits such power of 

state in advance may not prevail over the international principle of sovereign right of economic 

self-determination.391 This means states’ willingness and sovereignty to make agreement or 

treaty of their interest at any time is protected, but cannot agree to limit their freedom once they 

made the treaty, they would be under obligation to perform it. 

Some Ethiopian BITs including Ethiopia-China, Ethiopia-Libya, Ethiopia-Sudan, Ethiopia-

Malaysia, Ethiopia-Russia, Ethiopia-Turkish and Ethiopia-Yemen, with respect to the 

implementation/enforcement of transference of foreign investment and returns (foreign capital 

outflow) have the phrase “subject to the laws and regulation of contracting parties.”392 Under 

such BITs someone can argue that reference is given for domestic law to regulate foreign capital 

outflow (transference) from investment since the transference is made according to the domestic 

regulation of the contracting parties. This may enable Ethiopia to use domestic law to control 

capital outflow through implementation or enforcement mechanism, even if those BITs are fully 

liberalizing capital outflow(transference). Example, the country may include the provisions 

related to the important issue of capital transference in independent contract usually made 

between the host state and the foreign investors.  

However, the problem is that most of the time foreign investors even though they have 

independent contract with Ethiopia, when dispute rose between them, they prefer to claim based 

on the BITs provisions rather than independent contract they have with the country. In addition, 

except those few BITs listed above, the other Ethiopian BITs didn’t give reference to domestic 

laws for implementation and enforcement of the agreement. Even if the country wants to use 

such BITs to control the capital outflow, investors from such country may claim the application 

of other BITs which didn’t give reference to domestic laws by the MFN principle. This force the 

country to respect those BITs fully liberalizing capital outflow unwillingly though its BITs refer 

                                                

390 id, at 171 
391 id 
392 See the first paragraph of Art 6 of Ethiopia-China BIT, Ethiopia-Libya BIT, Ethiopia-Sudan BIT, Ethiopia-
Malaysia BIT, Ethiopia-Malaysia BIT, Ethiopia-Yemen BIT, and Art 5 of Ethiopia-Turkey BIT.    
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to application of domestic law. Thus Ethiopia cannot defend herself based on such argument in 

case it controls the free outflow of capital through domestic law.  

The issue of power given by IMF Article of Agreement to control capital flow for member 

countries393would be also compatible with the above argument for the fact that states can limit 

their sovereign power voluntarily by entering in to different treaties. In support of this argument, 

VCLT also prohibits member countries to invoke the provision of domestic law to justify failures 

to perform the treaty.394 Since VCLT is relevant for interpretation of international treaty 

including BITs, Ethiopia also cannot defend itself raising the domestic investment law which 

may not be in line with its BITs. 

The legitimate expectation of foreign investors which would be exercised through Fair and 

Equitable Treatments of the foreign investorsby host staterelays on investment codes; and 

Ethiopia required togive consideration for the implementation and enforceability of its 

investment laws. The issue of due process of law and dispute resolution mechanism is centeral 

point for implementation and enforcement of such investment provisions though it doesn’t direct 

concern of this study. 

Ethiopian Investment proclamation gave right to lodge complaints to appropriate investment 

organ(investment commission) and incase grievance exist against the decision, they can appeal 

to investment board within 30 days from the receipt of the decision.395 On other hand,the 

proclamation is silent whether the foreign investors can take appeal to local court after 

exhaustion of administrative remedy or from the decision of the board.396 Nevertheless, the 

independent contract made between the relevant government organ and foreign investors usually 

incorporate dispute resolution mechanism and allow the domestic court or the ad hoc Arbitration 

to entertain if dispute arises between the parties. Forexample, under the Arbitration case of Salini 

                                                

393 IMF Article of Agreement, Art 6(3) 
394 VCLT, Supra note 33  
395 Ethiopian Investment proclamation, Supra note 18, Art 32 
396 id, the issue of dispute resolution under Ethiopian investment law is wide concept which requires independent 
search and this study didn’t consider it deeply rather glanced over it just to show the hardship may occure as aresult 
of distracted legal foreign investment postulation.  
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costruttori S.P.A Vs Ethiopia,397 the respondent (Ethiopia) raise jurisdictional opposition on 

International Chamber of Commerce for the fact that parties had an agreement to submit their 

disputes under the contract to ad hoc arbitration according to the arbitration law provided under 

Art 3325 and following provision of Ethiopian Civil Code. Claimant also argued the arbitration 

rule of civil code was agreed under the contract as supplementary for the arbitration rule of 

ICC.398 Even most of the time foreign investors when agreed with host state they incorporate 

dispute resolution body optionally. This infers that it is difficult for host state to relay on their 

contract to administer the sensitive issue of foreign investment simply using domestic investment 

laws and regulation.  

As we discussed above, the issue of foreign capital outflow is more relevant for the NBE as 

banks play an important role in economic development through payment and financial 

mobilization.399 The relevant provision of domestic investment law didn’t mention body 

responsible for implementation/enforcement of the transference of current payment/funds or the 

foreign capital transference.400 NBE which has duty to administer payment or foreign currency 

allocation and exchange management took the responsibility allocation of payment from current 

transaction on authorization of NBE such as foreign loan, suppliers credit, interest, profit, 

dividend, salary transfer of foreign employees etc.401 Nevertheless, the directive is still silent 

about the capital transference/repatriation leaving the issue related to 

implementation/enforcement of foreign capital outflow, and affecting the transparency and 

prediction of foreign investors further resulting retarded economy of the country. Hence, 

Ethiopian investment legal regime requires reconsideration in order to make clear the interface 

between BITs and Domestic investment laws and negotiate the variance between the two laws to 

secure the implementation and enforcement of the law related to capital outflow liberalization. 

 

                                                

397 Salini Costruttori S.P.A. Vs The Federal Democratic Republic of Ethiopia, Addis Ababa Water and Sewerage 
Authority,ICC Arbitration case No. 10623/AER/ACS,(2001), at 5 
398 id, at 64, the issue of international investment Arbitration is very wide and needs independent search which is not 
as such direct purpose of this study. 
399 NBE Proclamtion, Supra note 321, preamble 
400 Ethiopian Investment Proclamation, Supra note 18, Art 26 
401 NBE Directive, Supra note 317, Art 6 
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5. CONCLUSION AND RECOMMENDATION 

5.1. Conclusion 
This study analyzed the foreign capital outflow liberalization under Ethiopian investment legal 

regime, by giving consideration for its compatibility with the development needs of the country. 

Ethiopian development policy and laws gave wide concern for attraction of foreign investment 

through which foreign capital flows in form of FDI, Portfolio and foreign loan. The issue of free 

capital transference is very sensitive for both host state and foreign investors for the fact that 

investors run for profit, and need to repatriate their capital and profit at anytime they want. On 

other hand, host states including Ethiopia need to attract foreign capital from investment for 

development purpose as well as require controlling such free capital movement to protect their 

balance of payment and monetary regulation. Compromising the two interests obviously requires 

well articulated investment laws (both BITs and Domestic Investment laws).  

International legal instruments like IMF Article of Agreement, OECD Code of capital 

liberalization and IIA/BITs regulate the issue of capital flow liberalization. For example, IMF 

has institutional view of greater liberalization with less control and capital flow measures must 

not accepted as last resort in policies for managing capital, rather may be use when policy steps 

requires time or when there is uncertainty in economic stance due to capital flow. OECD code of 

capital flow liberalization allows countries to lodge gradual liberalization, even they can 

derogate or reserve from all operations specified in the code on fulfillment of certain conditions. 

Though it’s more relevant for developed country, this stands of OECD members is useful for 

DCs and LDCs including Ethiopia to consider their economic power and financial position while 

regulating capital flow liberalization through BITs and their domestic investment laws.BITs are 

also important international instrument responsible to regulate the capital flow liberalization in 

general and its outflow specifically.  

The idea of transference could be understood in two nature; capital account transference and 

current account transference. Capital account transference refers to all financial outflows mainly 

from FDI, Portfolio, and foreign loan/bank borrowing which are common acquisitions of assets 

in one country by residents of the other country. Current account transferences are more related 

with current transactions among the government or individuals or companies of other countries 
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including repatriation of profit, dividend, workers remittance etc. Unlike current account(transfer 

from current transaction), state can use their sovereign power to control capital mobility while 

concluding BITs as per Art VI(3) of IMF Article of Agreement. Most of Ethiopian BITs fully 

liberalized capital outflow (capital account) though some of them don’t expressly provides initial 

capital. Full liberalization of foreign capital from investment (transference at any time) would be 

risky for financial position and balance-of-payment of the country unless managed in proper 

manner. Nevertheless, few BITs including Ethiopia- France, Ethiopia-UK and Ethiopia- Israel 

allows contracting parties to restrict repatriation of capital under certain conditions like the cause 

or threaten to cause serious difficulties for operation of monetary policy, exchange rate and 

balance of payment. This different mode/structure of Ethiopian BITs may require insightful 

discussion at its inception with partners in order to make it compatible with development needs 

of the country.  

Ethiopian BITs and domestic investment law also clearly allow foreign investors to repatriate 

current accounts at the time they want, but there is mismatch between the two laws with respect 

to capital transference, since the domestic investment law didn’t regulate it expressly. Even if the 

Ethiopian Investment Incentive Regulation allowed foreign investors to re-export their capital 

goods entered tax free, practically it is only allowed if required for maintenance or if from the 

very beginning the capital was entered for temporary period of time. Such domestic indirect 

control of foreign capital outflow may be compatible with the economic need of the country, but 

it should be applied in well managed and clear manner without affecting investors’ interest to 

invest in the country. Whether the BITs are fully liberalizing or liberalize with exceptional 

conditions, unless the domestic investment law and practice support them, their practical 

application would be left paper tiger and may couse disagreement between foreign investors and 

Ethiopia. 

The recent NBE Directive No. FXD/45/2016 try to regulate foreign currency allocation including 

the payments of current account transaction (profit, dividend etc) based on ‘first come first 

served’, but it is silent about the bank’s duty in relation to capital account transference(outflow) 

sourced from foreign investment. From the ‘first come first served’ process applied by NBE 

during the shortage of foreign currency someone can understand that foreign investors may 

encounter difficulties when they require capital transference. The criminal case between Federal 
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Public Prosecutor vs. Tewodros Abebe would be one example, that foreign investors inevitably 

resort to the so called ‘black market’ to get foreign currency for their investment in Ethiopia 

which cause  illegal capital flight affecting the development need of the country. 

Unlike Ethiopia, most countries like Kenya, South Africa, and South Korea have Foreign 

Investment Protection Act independently from the domestic investment regulation to make the 

law transparent and predictive and expressly allow capital transference. Also the exceptional 

conditions provided under other countries’ BITs are different from those provided under those 

few Ethiopian BITs with exceptional conditions. Example, Kenya-Korea BIT provide condition 

for limitation of capital transference like bankruptcy, insolvency of the company and for 

protection of right of creditors, in addition to the financial instability and serious balance of 

payment problems. 

With respect to capital flow through portfolio investment in Ethiopia, the existing legal and 

practical nature are not clear in relation to share/stock transference though such type of 

investment is volatile and may be risky if not managed properly. Except Ethiopia-Algeria BIT, 

all Ethiopian BITs do not have the duty of fulfillment of domestic tax regulation on repatriation 

of capital and most of the BITs also had not provided the reference to domestic law which would 

have useful for the country to control the capital outflow by domestic regulation. Such legal 

immaturity and discrepancy between the law and practice would affect the development needs of 

the country from foreign investment. 

5.2. Recommendation 
The analysis made on the regulation of foreign capital outflow liberalization under Ethiopian 

investment legal regime by giving consideration for growth (development) need of the country 

from foreign investment in the body of the paper leads us to make the following 

recommendation. 

Firstly, Ethiopia to gain its development needs from foreign investment and use its sovereign 

power of controlling capital outflow as per Art VI (3) of IMF Article of Agreement in balanced 

manner with freedom of contract principle during conclusion of BITs, there must be safety- 

valve showing that effect under its BITs without prejudicing other determinants may affect the 

expectation of the country. Thus, it is recommendable for EIC to enshrine exceptional conditions 
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under the existing(through amendment) and future Ethiopian BITs allowing contracting parties 

to restrict/delay the free transference of capital outflow as last resort to guaranty balanced 

economy of the country in advance. Kenya-Korea BIT is best example for it provides 

exceptional conditions expressly and includes both the issue of balance of payment problems and 

financial instability, and other issues related with implementation of domestic laws like 

bankruptcy, criminal order or penal decision, the protection of creditor’s right, taxation, and etc. 

 Those BITs should also gives reference for domestic laws and includes the tax duties of 

the foreign investor on repatriation of their capital and returns to protect development 

needs of the country as provided under Ethiopian informal draft model BIT. 

Secondly, regarding the domestic investment law on regulation of capital outflow, for the  

transparency purpose and to be compromised with Ethiopian BITs, the legislature should 

expressly incorporate provisions which liberalize foreign capital outflow leaving minimum space 

for exceptional restriction/delay as last resort, like of the Kenyan experience, and the law should 

further provide for the conditions under which capital outflow would be restricted/delayed 

including the serious balance-of-payment problem (shortage of foreign currency), assurance of 

judicial order or judgment,  criminal order or penal decision, the protection of third party rights 

etc .  

Thirdly, it is also better that domestic laws regulating foreign investment to be made separately 

from the issue of domestic investment law matters like that of the experience of many other 

countries. This makes simple to compile all legal right and duties of foreign investors including 

protection given for them, tax duties (on repatriation) and tax duty of expatriate employed in the 

company under single regulation referring to the government body responsible for its implement.  

Fourthly, Ethiopia to attract portfolio investment, the existence of institutionalized and well 

regulated share market is important to avail the problem of share transference, and the fear of 

volatility nature of portfolio investment will be reduced on incorporation of the above 

exceptional conditions to restrict/delay capital outflow in BITs which opens way to control 

through domestic regulation.  

 Thus, legislature should amend the domestic investment laws as to clearly regulating 

portfolio investment. The experience of South Korea may be relevant which include the 
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provisions dealing about share transference and its regulation in the domestic investment 

law. 

Fifthly, although capital exporting country may not give in to Ethiopia’s negotiating power when 

signing BITs, it is better for the country to have formal Model BITs for the purpose of 

transparency investment protection and promotion provided by the coutry for third party in 

advance.  

 Hence the EIC should change the informal draft model BIT in to formal which consider 

the development stage and economic power of the country and included conditions under 

which the contracting parties can control the free transference of capital as exceptions. 

Lastly, I recommend that NBE needs to formulate formal new directive or amend the existing 

one as to regulate the foreign capital outflow from investment in Ethiopia- including the 

procedure, reasonable period to wait for transference and its requirements; to make the relevant 

domestic law transparent and predictive for foreign investors on capital outflow. 

 I addition to the above legal arrangement, the revelevant bodies of the government should 

consider other determinants/factors those influence foreign investment to balance 

development need of the country including political stability, financial development, 

economic development and easiness of doing business in the country. 
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APPENDIX  
Key Informative Interview 

Key Informative Interview (KII) questions for Federal Investment Commission, Ethiopian 

Custom Authority, Ethiopian Ministry of Trade, Ethiopian Ministry of Industry and Ethiopian 

National Bank.  

Foreign Investment is the main source of foreign capital which has great role for economic 

development of Ethiopia. The Ethiopian investment law also provides encouragement of 

balanced development as one objectives of investment. To bring such balanced economic 

development not only capital inflow but also capital out has great role. The main objectives of 

foreign investors are generating profit and need to repatriate their capital including their returns 

at time they need, while the host state also requires foreign capital for balance of economy. To 

proceeds the two interests together, most Bilateral Investment Treaty (BITs) and domestic 

investment regulations includes the provision related to capital outflow though not in clear and 

well studied manner. This research tries to explore the compatibility of Ethiopian investment 

legal regime with the developmental need of the country by concentrating on liberalization of 

capital outflow. 

 I want to deserve my thanks to all you who interested to provide me the necessary information 

and cooperate for the success of this research. I assure you the confidentiality of the data 

collected and I will use it only for the purpose of this research. The identity of the respondent is 

not disclosed for any other body.  

Thank you for your cooperation in advance!  

I. Common question for all investment relevant organs 

1.  Do you know about capital out flow from foreign investment? 

2. Have you ever seen the foreign investors encountered with the issue of capital flow 

challenges? If yes, how did you try to solve or propose to solve the problem? 

3. Do you think that Ethiopia is more benefited from Bilateral Investment Treaties (BITs) 

and her Investment Laws by allowing full repatriation of foreign capital; without putting 

any exceptional conditions? What do you think the effect will be if they require 

repatriating fully in such conditions? 
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4. Is there any cooperation between your institution and others to attract foreign investment? 

How you see the possibility of capital entered for investment to be flow out/repatriated? 

II. Question for Federal Investment Commission 

5. Does the Ethiopian investment law is well articulated to attract foreign investment at 

exist phase?  

6. Can the foreign investors repatriate their capital in kind or in cash? If yes, what are the 

requirements needed to do so? 

7. Dou you think Ethiopian Investment proclamation clearly includes portfolio investment? 

How do you issue permission for portfolio investors? Do you think the current regulation 

of portfolio investment is enough to attract foreign investors?  

8. How do you allow capital repatriation for foreign investors? Or what if they need to 

repatriate the capital in kind? 

9. On what legal postulation that you allow or deny capital repatriation of foreign investors? 

10. Are there any challenges when investors need to repatriate their capital?    

11. What you propose to solve such investment problems? 

III. Question for Ethiopian Ministry of Trade 

12. What is the contribution of this ministry in registration and share transfer from foreign 

investment? 

13. By what mechanism that the agreement to transfer share is conclude in current Ethiopian 

share market? 

14. Do you think share transfer mechanism and administration is comfortable for foreign 

investors at the time of exit?  

15. What mechanism you propose to solve such problems? 

16. Do you think Ethiopia is on favor of portfolio investment? 

IV. Question for Ethiopian National Bank 

17. How foreign investors (FDI and Portfolio) allowed opening account in Ethiopian banks 

while they brought their foreign currency to invest in Ethiopia?  

18. Is there any special arrangement for foreign investors to regulate their capital account?  Is 

there any mechanism by which you assure whether the investor brought the required 

initial capital from abroad or generate from Internal Bank Loan? 
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19. Is that possible for foreign investors to repatriate the initial capital or its returns in kind or 

in cash? How? Or why not?   

20.  Is there any practical case encounter you in relation to repatriation of capital by foreign 

investment? Example, the shortage of foreign currency in the bank on remittance, and 

how treat them?  

21. How do you differentiate the initial capital and the return while the investors require to 

repatriates their capital?  

22. Is there any control or check up for remittance of the earnings of foreign nationals from 

employment in foreign investors’ enterprises? 

23. How expatriate remit their salary? Do you check whether they pay employment income 

tax? 

V. Questions for Ministry of Industry 

24. How many foreign investors and expatriate are working in Ethiopia currently?  

25. How you follow whether those expatriate employed in foreign investment project have 

the necessary qualification? 

26. Is any mechanism by which the amount of their earning can be followed?  

VI. Questions for Ethiopian Custom and Revenue Authority 

27. Can foreign investors repatriate their capital (both in kind and cash) at the time they 

want? How/why?  

28. How expatriate pay employment income tax? How do you identify the amount of their 

income to collect the duty? 

29. Can the foreign investors re-export their capital goods? How/Why? 

30. How do you impose tax or other duties on foreign investors investing in Ethiopia? 

31. Is there any tax or other payment imposed on foreign investors while they need to 

repatriate or re-export the capital goods previously entered tax-free? 

32. Are there other payments required from foreign investors while they need to repatriate 

their total capital in kind or in cash? 

 

 

 


