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Harnessing Ethiopia’s Investment Law for Sustainable Development via 

International Development law: A Lesson from South Africa 

ABSTRACT 

Sustainable development is the aspiration of all nations at all times and it is the aspiration of 

Ethiopian too. Having the fundamental objective of facilitating sustainable development for 

the global people, International development law (IDL) requires countries to regulate 

investment toward the ultimate goal of sustainable development. To this end, the principles of 

sustainable development along with the existing body of IDL calls for balanced integration of 

economic, social (human right) and environmental pillars of sustainable development in 

investment laws. In line with this international guidance, FDRE Constitution recognized right 

to sustainable development and dictates the integration of its three pillars in investment 

legislation. However, the close scrutiny of how investment operates and regulated in the 

country predicts that essence of sustainable development is almost missing from Ethiopia’s 

investment regimes. As a result a pretty objective investment for sustainable development 

remained unfulfilled promise for Ethiopian people. Against this background, this study aims to 

appraise extent to which the three pillars of sustainable development are integrated into the 

Ethiopia’s investment laws and devise possible ways of harnessing the Ethiopia’s investment 

law for sustainable development. In doing so, it employed doctrinal and comparative research 

that utilizes both primary and secondary sources. The study established quest for inclusive 

economic growth, respect for human right, and need to curb social and environmental impacts 

in the course of investment as pressing issues that necessitate harnessing Ethiopia’s 

investment laws for sustainable development. It found that the three pillars of sustainable 

development are not adequately integrated into the Ethiopia’s investment laws. Then on the 

basis of the relevant international guidance and experience of south Africa, the paper devised 

reforming preamble, restructuring definition of investment, inserting interpretative clause, 

reforming objective of investment, calibrating investor’s right with sustainable development, 

reserving right to regulate, inserting investor’s obligation and democratising investment 

administration as a possible ways of harnessing Ethiopia’s investment laws for sustainable 

development. Thus, Ethiopia’s investment law shall be reformed and harnessed for sustainable 

development to insure that elusive economic benefit of investment do not cause irreversible 

environmental, social and human right impact to the  Ethiopian people. 



 
 

1. INTRODUCTION 

1.1. Background of the Study 

Sustainable development is a fundamental objective of international development law and it is 

the aspiration of all nations at all times. United Nations (UN) Declaration on right to 

development defined development as a comprehensive process which facilitates for entire 

population and all individuals the enjoyment of economic, social, cultural, and political 

improvements.
1
 However, the need to insure other competing principles like environmental 

objective was resulted in the inception of the new approach to development also called 

sustainable development. Sustainable development is thus, a process that improves living 

standard of people inclusively while respecting the environment, based on bottom-up agendas 

and priorities.
2
 It embraces, inter alia, inclusive economic deal and equity, and addressing 

social, environmental and human right concern as its substantive elements; and making people 

at the center of development, and social and environmental impact assessment as its 

procedural elements.
3
 Similarly, Johannesburg Declaration on sustainable development 

considers sustainable development as embracing the three interdependent and mutually 

reinforcing pillars; economic growth, social development and environmental protection.
4
 

International development law is a key a branch of international economic law (IEL) that 

aimed at facilitating sustainable development for the global people.
5
 It is a welfare dimension 

of IEL that covers as many spheres as there are ways of facilitating development out of which 

investment law is a typical one. This development goal of IDL can be realized both at 

domestic level and through the international effort.
6
 The principal normative function of IDL 

includes ensuring sustainable development , protection and regulation of foreign investment, 

                                                           
1
 United Nations Declaration on the Right to Development, Adopted by General Assembly Resolution 41/128 

(1986) (hereinafter Declaration on right to development), Art.1. 
2
 LORENZO COTULA, FOREIGN INVESTMENT, LAW AND SUSTAINABLE DEVELOPMENT: A HANDBOOK ON 

AGRICULTURE AND EXTRACTIVE INDUSTRIES, NATURAL RESOURCE ISSUES NO.31.IIED, (2
ND

 ED.2016). 
3
 Rio Declaration on Environment and Development, Annex I to the Report of the UN Conference on 

environment and Development, Rio de Janeiro,  UN Doc. A/CONF.151/26, June 1992 (hereinafter Rio 

Declaration). 
4
 Johannes Barge Declaration  on Sustainable development, Johannesburg, South Africa,2 to 4 September 2002 

(hereinafter Johannesburg Declaration). 
5
 ASIF.H .QURESHI, INTERNATIONAL ECONOMIC LAW, (SWEAT AND MAXWELL LTD, 1999).  

6
 Id. 
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regulation of transnational Corporation(TNC), setting guidelines and standard within domestic 

economy to facilitate development etc.
7
 IDL principally covers international laws on 

sustainable development  and all  branches of IDL including international investment laws are 

a means to achieve sustainable development objectives. Even though, there is no 

comprehensive multilateral convention on IDL, there are a significant normative framework 

that regulate development as found in the form of general international law, principles of 

international law, and soft laws mainly in the form of UN resolution and declarations, code of 

conduct, principles, standards, guidelines and policy framework. These resolutions, guidelines 

and standards may not be binding, but they have still legal significance either as proof of 

customary international law or serve as a guide to interpret the existing investment laws that 

adopted the principle of sustainable development as their purpose clause, or most importantly 

they can serve as a model to legislate new generation investment laws.
8
 

International Investment law as a dynamic branch of IDL is expected to regulate investment in 

a manner that trigger the investment toward the objective of sustainable development.
9
 No 

body contends investment as a potential weapon of development, but it has also a tremendous 

negative consequence in the host state unless there is effective regulatory framework that will 

be used to avoid or minimize such side effects.
10

 In this regard, sustainable development has 

important implications for the regulation of private investment. While for the investor the 

main concern is generating profit, for host countries and communities the main aim is (or 

should be) to mobilize assets and capabilities to promote sustainable development.
11

 Hence, 

the effective investment law is expected to strike balance between the right of investor and 

development needs of the host states. It is taking into account this pressing need to mobilize 

investment for sustainable development that Ethiopia recognized sustainable development 

objective under the constitution
12

 and enacted detail legislation on investment.  

                                                           
7
 Id. at 337. 

8
 Id. at 386. 

9
 Gordon, K., J. Pohl and M. Bouchard, Investment Treaty Law, Sustainable Development and Responsible 

Business Conduct: A Fact Finding Survey, OECD Working Papers on International Investment, 2014/01, OECD 

Publishing,available at http://dx.doi.org/10.1787/5jz0xvgx1zlt-en. (Accessed on January 20,2018) 
10

 COTULA, supra note 2, at 4. 
11

 Id. at 5. 
12

 CONSTITUTION, PROCLAMATION NO 1/1995, FEDERAL NEGARIT GAZETTA, 1ST YEAR NO.1, 1995 (hereinafter 

FDRE CONSTITUTION), Art. 89. 

http://dx.doi.org/10.1787/5jz0xvgx1zlt-en
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1.2. Statement of Problem  

To achieve its aspirational objective of facilitating sustainable development for the global 

people as mentioned above, IDL subscribe itself to the principle of sustainable development. 

To this end, any investment framework that is adopted to regulate investment needs to have an 

aspiration for sustainable development and insure that all relevant elements of sustainable 

development are integrated in investment policy. In this regard, it has been firmly asserted 

under different international conference relating to sustainable development that addressing 

social and environmental issues, ensuring inclusive and equitable economic deal, due respect 

of human right, conducting environmental and social impact assessment, and placing people at 

center of investment process are a key aspects of investment process and policy.
13

 In 

particular, principle of integration that has been adopted as an outcome of these conferences 

dictates the integration of economic, environmental, social and human right concern in to 

investment policy making. These global initiatives have increased public awareness and 

influenced investment policy making toward sustainable development. 

Not to be an odd to the aforementioned trends of international community, Ethiopia too has 

actively participated in different international conference on sustainable development and 

shown up a commitment to implement sustainable development objective.
14

Accordingly, the 

Ethiopian government subscribed to the principle of sustainable development and adopted it as 

economic policy objective of the country under the constitution.
15

 Being in line with this 

economic policy objective, the constitution granted right to sustainable development along 

with right to environment and dictates every investment program and policy of the country to 

insure such right to sustainable development.
16

 Besides, the concept of sustainable 

development is also rooted even in the political speech of the government cabinets that it is 

frequently used in their public meeting. However, the close scrutiny of how the investment 

                                                           
13

 The most important international conference made on the agenda of sustainable development includes: the 

1972 United Nations Conference on the Human  Environment (UNCHE), often referred to as the Stockholm 

Conference; the  1992  United  Nations  Conference  on  Environment  and  Development,  held in Rio, Brazil; 

and the World Summit on Sustainable  Development  convened  in  Johannesburg,  South  Africa  in  2002. 

Ethiopia has actively participated in all of these international conferences. See Federal Democratic Republic of 

Ethiopia. Environmental Protection Authority, (EPA), National Report of Ethiopia, the United Nations 

Conference on Sustainable Development (Rio+20),Federal Democratic Republic of  Ethiopia, Addis Ababa, 2012 
14

 Id. 
15

 FDRE  Constitution,  Art. 89. 
16

 Id.  Art. 43,44& 89. 
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operates and regulated in the country predict that the essence of sustainable development is 

merely implicit and almost missing from Ethiopian investment regimes. It seems that the 

Ethiopia‟s investment laws consider investment as an end by itself; gives emphasis to the 

economic aspects of investment like attraction, protection, and incentive; and rarely refers 

sustainability dimension. 

Against this backdrop, a number of alerting institutions like Oakland Institute and Human 

Rights Watch reported mass violation of human right such as land right, labor right, cultural 

right, right of indigenous people and  forced villagization and resettlement under guise of 

investment in Ethiopia, and  hence they are deeply concerned about sustainability of Ethiopian 

development mood.
17

 According to their finding, Ethiopian investment approach is also known 

for its top down strategy thereby reversing the bottom up approach to the investment that it is 

not uncommon to see implementation of investment program without consultation of local 

community and even against their opposition.
18

 It  is  also questionable  that investment 

project in the country are implemented without making prior assessment or regardless of its 

social impacts on the society to which  the opening of „donkey slaughterhouse‟ by Chinese 

company in Bishoftu town ,that is absolutely insult to the cultural right of the local people, is 

apparent evidence.
19

 Besides, some literatures and scholarly articles in the areas discloses the 

negative impacts of investment on environment
20

 and the tragedy that investment is causing on 

human right of local community through land grabbing, displacement of indigenous people, 

and other violence under guise of investment in Ethiopia.
21

  

Accordingly, the motto of investment for sustainable development in the country remained 

unfulfilled promise for Ethiopian people and ended up in political instability that targets the 

                                                           
17

 See inter alia, Human Rights Watch , Waiting here for Death: Forced Displacement and Villagization  in 

Ethiopia‟s Gambella (2012 ),available at http://www.hrw.org/reports/2012/01/16/waiting-here-death  (Accessed  

10
th

 of September  2017)Oakland Institute , Development Aid to Ethiopia, Overlooking violence, marginalization, 

and political repression (2012)available at  http://www.oaklandinstitute.org/pressrelease-fingerprints-

international-aid-forced-relocation-repression-and-humanrights-abuse-eth.(Accessed  10
th

 of September 2017) 
18

 Id. 
19

 The information accessed from Addis fortune website at https://addisfortune.net/articles/donkey-meat-up-for-

export-slaughterhouse-opens/ uncovered that the donkey slaughterhouse in Bishoftu started its operation 

regardless of the protest by the local community though later forced to closure. 
20

 See for instance, Mulugeta Getu, Ethiopian floriculture and Its Impacts on the Environment,: Regulation, 

Supervision and Compliance,3(2) MIZAN LAW REVIEW , 240-270 (2009) 
21

 see for instance  Daniel Behailu, Large-Scale Land Acquisition in Ethiopia – Towards Attracting Foreign 

Direct Investment, 3(1)JLAEA , 279-295(2015) 

http://www.hrw.org/reports/2012/01/16/waiting-here-death
http://www.oaklandinstitute.org/pressrelease-fingerprints-international-aid-forced-relocation-repression-and-humanrights-abuse-eth
http://www.oaklandinstitute.org/pressrelease-fingerprints-international-aid-forced-relocation-repression-and-humanrights-abuse-eth
https://addisfortune.net/articles/donkey-meat-up-for-export-slaughterhouse-opens/
https://addisfortune.net/articles/donkey-meat-up-for-export-slaughterhouse-opens/
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destruction of investment property.
22

 The author believe that this and similar burning issues 

under guise of investment in the country are partly attributable to lack of plausible investment 

laws that adequately integrate elements of sustainable development. Even if the country 

recognized sustainable development in the constitution, it is yet to be adequately integrated in 

subsequent investment legislations. As a result, Ethiopia‟s pretty objective of investment for 

sustainable development remained in lofty statement of the constitution and dead words of the 

cabinet, and this is a core problem that attracts the author‟s attention to research on the topic. 

1.3 Objective of the Study 

The overall objective of this thesis is to critically examine sustainability of the Ethiopia‟s 

investment laws in light of IDL and devise the possible ways of integrating the three pillars of 

sustainable development in to the Ethiopia‟s investment law. In line with this general 

objective, the following specific objectives are also designed.  

 To explore the 

interrelationship and implication of IDL to the domestic investment laws with respect 

to regulation of investment and sustainable development. 

 To appraise the 

adequacy of the existing Ethiopia‟s investment laws in mobilizing investment for the 

ultimate goal of sustainable development. 

 To examine 

extent to which economic, social and environmental protection pillars of sustainable 

development are integrated in Ethiopia‟s investment laws. 

 To devise 

possible ways of harnessing the Ethiopia‟s investment laws for sustainable 

development. 

1.4. Research Questions   

To achieve the desired objectives, the thesis will address the following research questions. 

                                                           
22

 Human right watch, world report,Ethiopia,2017 available athttps://www.hrw.org/world-report/2017/country-

chapters/ethiopia 
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1. What is the 

implication of IDL to the domestic investment laws with respect to regulation of 

investment and sustainable development? 

2. Are the existing 

Ethiopian investment laws adequate to mobilize investment for ultimate goal of 

sustainable development? 

3. To what extent 

the three pillars of sustainable development, i.e. inclusive and equitable economic 

growth, social development (including human right concern) and environmental 

protection are integrated under Ethiopian investment laws?  

4. What reform 

should be taken to harness Ethiopian investment laws for sustainable development so 

as to insure motto of investment for sustainable development? 

1.5. Literature Review 

Harnessing investment law for sustainable development is an evolving approach to 

development as non-economic issues like social, environmental and human right are the new 

concern for investment law. Traditionally, the primary purpose and function of investment law 

was to attract and promote investment for economic growth, and thus concern of harnessing 

investment law for sustainable development is recent phenomenon. 
23

 It is only recently that 

such nexus between investment law and sustainable development with due regard to the afro 

mentioned new concerns of investment laws has attracted the attention of the scholars as 

research topics especially in Ethiopia. Thus unsurprisingly, there is a scanty literature that is 

directly relevant to the topic and most of the existing works attempts to link investment laws 

with the three pillars of sustainable development separately as distinct topics.  

According to Cotulla
24

, the effective use of legal tools is an important ingredient of public 

efforts to promote quality in investment and ensure foreign investment contributes to 

sustainable development. He asserted that, harnessing the law for sustainable development 

requires addressing social and environmental concern; arrangement of fair and inclusive 

                                                           
23

 UNCTAD , Investment Policy Framework for Sustainable Development, UNCTAD, Geneva and New 

York,2015(hereinafter UNACTAD investment policy framework). 
24

 COTULA , supra note 2. 
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economic deals by creating positive link with local economy through taxation, employment 

creation while ensuring that public participation.
25

 He argued that the success of investment in 

bringing the desired objective of sustainable development without undermining other values 

like environmental, social and human right concern will partly depend on law design and 

implementation.
26

  He added that if governments and advocates fail to harness a potential of 

law for sustainable development, they will miss one important device for change. 

In Ethiopia, different writers have blamed the Ethiopia‟s investment laws for its failure to 

adequately and equally integrate the economic, social, and environmental pillars of sustainable 

development. According to Belay
27

, environmental, social and economic developments are 

indispensable elements of sustainable development. He claimed that integrated approach 

towards environment and development are well reflected in the national development and 

environmental policies of the country.
28

 Elias Nour  
29

 in his work titled “Development and 

Improved Living Standards: The Need to Harmonize the Objectives of Ethiopian Investment 

Law” has questioned sustainability of Ethiopia‟s investment laws by arguing that objective of 

the investment as listed under Art. 5 of the proclamation are inclined toward and give priority 

to economic growth but with weak or no references to the environmental protection.
30

 

Fikremerkos Merso
31

 in his work “Green Growth, Investment, Environment and Sustainable 

Development in Ethiopia” argues that the environmental pillar of sustainable development is 

not clearly integrated under Ethiopian investment laws. He stated that while sustainable 

economic and social development has been taken as the ultimate goal of investment in 

Ethiopia as stipulated in the preamble and general objective, sustainability does not feature 

prominently in the specific objectives outlined under Art.5 of the proclamation.
32

  

                                                           
25

 Id. 
26

 Id. 
27

 Belay Getachew, Critical Analysis of the Applicability of the Right to Development in the Ethiopian Context, 

(unpublished, LL.M thesis, Addis Ababa University, June 2009). 
28

 Id. at 120. 
29

 Elias Nour, Development and Improved Living Standards: The Need to Harmonize the Objectives of Ethiopian 

Investment Law, (1) LAW, SOCIAL JUSTICE & GLOBAL DEVELOPMENT JOURNAL,1-18 (2013.) 
30

 Id. 
31

 Fikermarkos Merso, Green Growth, Investment, Environment and Sustainable Development in Ethiopia, 

Country Report: Ethiopia, 5 IUCNAEL EJOURNAL,163-171. 
32

 Id.  at 168. 
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Daniel Behailu 
33

 in his work “Large Scale Land Acquisition in Ethiopia: Toward Attracting 

Foreign Direct Investment” has examined the nexus between large scale land investment and 

the pillars of sustainable development in the context of land grabbing. He analyzed the Nature 

of the land acquisition in Ethiopia in terms of the existing land governance and its implication 

for human rights and environment.
34

 In this work, he exposed the problems of large scale land 

investment in Ethiopia like evictions, human rights violations, empty promises of 

compensations, and environmental destructions.
35

 To tackle these problems, Daniel calls for 

needs to insure full and informed participation of the community, addressing human right and 

environmental concern, and adoption of responsible land governance guided by the principle 

of sustainable development.
36

 Mulugeta Getu
37

on his part has questioned the environmental 

sustainability of investment in Ethiopia by exposing the negative impacts of Ethiopia‟s 

floriculture investment on environment and attributes the problem to the regulatory gaps, 

supervision and compliance. Solomon Abay
38

 in his work “Market Development and Human 

Right Protection in Ethiopia: Enforcing UN Guiding Principles on Business and Human Right 

in Ethiopia” exposed human  right violation under guise of investment in Ethiopia and calls for 

the need to enforce UN guiding principles on business and human right in the country. 

Overall, though there is no a previous work that fully address the nexus between Ethiopia‟s 

investment laws and the three pillars of sustainable development  at one  along with the future 

guidance, the existing literature  had questioned sustainability of Ethiopian investment laws. In  

this regard, Elias and Fikremarkos have triggered  debate that Ethiopian investment law failed 

to adequately integrate the three pillars of sustainable development, however, they seems to 

give emphasis on objective of investment laws as the proper place to incorporate  sustainable 

development in Ethiopia‟s  investment laws. The author is of the view that reforming objective 

of investment is the only part of the story and argues that  provisions of the investment laws as 

whole shall be harnessed with the three pillars of sustainable development through all possible 

                                                           
33

 Daniel, supra note 21. 
34

 Id.  at 279. 
35

 Id.  at 294. 
36

 Id. at 294.  
37

 Mulugeta, supra note 20. 
38

 Solomon Abay, Market Development And Human Right Protection In Ethiopia: Enforcing UN Guiding 

Principles On Business And Human Right In Ethiopia, in HUMAN RIGHT AND DEVELOPMENT: LEGAL 

PERSPECTIVE FROM AND FOR ETHIOPIA, 191 -224(Eva Brems,Christophe Van der Beken and Solomon Abay  

Eds., International studies of human rights, volume 111, 2015). 
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means as guided by  relevant  IDLs, and  enriches this suggestion  with experiences of South 

Africa. The other values added by this study is that it holistically address the three 

interdependent and mutually reinforcing pillars of sustainable development i.e. economic, 

social and environmental concern at one so as to avoid the risk of advocating for either of 

these elements at expense of the other, and to ensure their balanced integration. 

1.5. Scope of the Study 

To make work manageable, scope of the study is limited from various perspectives. As has 

been mentioned in the objective, the study is devoted to appraise the sustainability of 

Ethiopia‟s investment laws in light of IDL and proposes the possible ways of integrating 

sustainable development in to the Ethiopia‟s Investment laws. Accordingly, it is limited to 

exploring legal gaps or inadequacy of the country‟s investment laws along with the road map 

for future. Hence, except for exploring the existing problem of investment that compels for 

harnessing Ethiopia‟s investment law for sustainable development, addressing practical issues 

of the existing law is beyond the reach of this paper. Moreover, the investment laws that are 

covered in this work are  Investment proclamation No. 769/2012
39

 and  investment  incentive  

and  investment  areas  reserved  for  domestic  investors  council  of  ministers  regulations  

No.270/2012
40

 along with their amendments only. Furthermore, as the focus is on the 

domestic investment law, the paper has nothing to do with bilateral investment treaties (BITs) 

of Ethiopia. For the purpose analysis, study utilized the sustainability dimension of IDL that 

relates to investment and the experience of South Africa as a starting point to propose possible 

ways of harnessing Ethiopian investment laws for sustainable development. 

1.6. Significance of the Study 

Up on its successful completion, this study will have the following vital significance to the 

government, the Ethiopian people and other stakeholders. Firstly ,It create cognizance to all 

concerned stakeholders about the content and elements of sustainable development  that are  

recognized  under IDL and the pressing necessity to integrate these principles in international 

                                                           
39

 Investment proclamation, Proclamation No.769/2012, FEDERAL NEGARIT GAZETA,18
th

 year no.63, Addis 

Ababa, 17
th

 September, 2012. (Hereinafter the Investment proclamation) 
40

 Investment  Incentives  and  Investment  Areas  Reserved  for  Domestic  Investors  Council  of  Ministers  

Regulations , Regulation  No.270/2012, FEDERAL NEGARIT  GAZETA,9th Year  No.  34, Addis Ababa, November 

2012. ( hereinafter Investment  regulation) 
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and national investment laws for the welfare of each nations and the world as whole. Secondly, 

It enable Ethiopian government to appreciate this pressing needs of integrating the principles 

of sustainable development in investment laws, recognize inadequacy of its investment laws to 

ensure investment for sustainable development, and take legislative measures that adequately 

integrate the core elements of sustainable development in its investment laws on the basis of 

the finding and recommendation of this thesis. By so doing, it will then assist the government 

to stabilize the nation by fulfilling the legitimate expectation of its citizens with respect to their 

concern and question of investment for sustainable development which will further stimulate 

investment in the country as political stability is a potential incentive to attract investment. 

This measure will also help the government to comply with the expectation of international 

development regimes that requires countries to realize the goal of sustainable development in 

their respective territories. It may also serve as a basis for concerned stakeholders to lobby for 

legislative steps and lastly, it stimulates other researchers to research in the area. 

1.7. Research Method and Methodology.  

To achieve the desired objectives of the thesis and give answer to the designed research 

questions, the thesis employs the doctrinal and comparative research approach. As the aim of 

the thesis is to analyze the sustainability of Ethiopia‟s investment laws in light of IDL, explore 

inconsistency or gaps in Ethiopia‟s investment laws and suggest for legal reform; such kind of 

study will best undertaken by employing doctrinal legal research.
41

 The study is also partly 

comparative as it used emerging trends in IDL and the experience of South Africa as a bench 

mark to evaluate sustainability of Ethiopian investment law and devise possible ways of 

integrating sustainable development in to investment laws of Ethiopia. South Africa is selected 

because she has made  revolutionary steps  in modernizing her investment laws in light of 

sustainable development objective by adopting the most celebrated investment  act  that 

effectively  integrate sustainable development in to investment regulation. 

The study was basically a library based and utilized both primary and secondary sources. The 

primary source of data includes various International instruments and laws of whatever nature, 

                                                           
41

 CATHERINE DAWSON, PRACTICAL RESEARCH METHODS: A USER-FRIENDLY GUIDE TO MASTERING RESEARCH 

TECHNIQUES AND PROJECTS, (How To Books Ltd, 2002). 
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declarations and the relevant laws of Ethiopia and South Africa. Secondary source includes 

relevant books, journal articles, working paper, reports etc. Besides, the qualitative 

information obtained from key informants to supplement the aforementioned primary and 

secondary data also form part of primary source. The document review and key informant 

interview has been employed as tools of data collection. 

Accordingly, different international instruments that laid down normative framework for  

sustainable development and investment issues like Stockholm declaration on environment 

and development; Rio declaration on environment and development; New Delhi declaration on 

principles of international law relating to sustainable development; Johannesburg declaration 

on sustainable development; UN draft code of conduct for TNC, Organization for economic 

cooperation and development(OECD) Guidelines for Multinational Enterprises(MNE); OECD 

drafts  multilateral  investment agreement(MAI);  declaration on right to development, charter 

on economic right and duties of states; declaration on right of indigenous people; UN guiding 

principles on business and human right; International Finance Corporation (IFC ) performance 

standard for environmental and social sustainability, Akwe:Kon guidelines for environmental, 

social and cultural impact assessment; UN global compact; International labor 

organization(ILO) declaration on MNE; World bank(WB) principle for responsible 

agricultural investment; UNACTAD investment policy framework for sustainable 

development, Commonwealth‟s secretariat international investment guide for developing 

countries; relevant books ; articles; publication and report of international and regional 

institution ; and other literatures has been  consulted to  explore the content ,nature and 

elements of sustainable development, the normative content of  IDL and its  implication  to 

international and national investment laws.  

Furthermore, the relevant laws of Ethiopia like FDRE constitution, investment proclamation, 

investment regulations, relevant books, scholarly articles, reports and other relevant literature 

have been reviewed to acquire data relating to the extent of sustainability of Ethiopia‟s 

investment laws. In addition, representative of Ethiopia‟s investment commission, Oromiaya 

investment commission and Oromo federalist congress (OFC) have been purposively selected 

as key informants for the purpose soliciting supplementary information and unpublished  data 

relevant to asses sustainability of Ethiopian investment law along with the  prevailing 
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economic, social, environmental, and human right impacts of investment in country so as to 

establish  the need to harness Ethiopia‟s investment laws for sustainable development. 

Moreover, the investment act of South Africa and the related literature has been consulted to 

get the clear understanding of the South Africa‟s investment law and draw an important 

insight in to the Ethiopia‟s investment law. 

Finally, the obtained data has been  critically  analyzed, interpreted and judged through the 

basic tools of legal reasoning or rational deduction to draw meaningful conclusion on whether 

the core principles sustainable development are adequately integrated under the Ethiopia‟s 

investment laws as supposed to be under IDLs and principles. Then after, a lesson drawn from 

the emerging trends in IDL and experience of South Africa has been used as a bench mark in 

proposing the possible ways of integrating sustainable development in to the Ethiopia‟s 

investment laws.  

1.8. Organization of Paper 

To make the work coherent and attractive, the paper of the thesis is organized in five chapters. 

The first chapter is introduction. The second chapter laid down conceptual and theoretical 

framework on the relevant concepts like sustainable development, IDL and investment law 

and relates it to the Ethiopia‟s perspective. The third chapter provides for a detailed discussion 

on the principles of international laws relating to sustainable development, and legal 

framework of IDL relevant to regulation of investment for sustainable development with a 

view to draws their implication to the national investment policy making. The fourth chapter 

appraises sustainability of Ethiopian investment laws in light of IDL and outlines a roadmap 

for future. Finally, the paper will end up with conclusion and Recommendation. 

1.9. Limitation of the Study 

The main limitation of this work relates to absence of adequate materials written in relation to 

the topic covering the three pillars of sustainable development in the context of Ethiopia. The 

existing work regarding sustainability of Ethiopia‟s investment laws capitalize on 

environmental issues ignoring the other pillars of sustainable development. Even in global 

context, the existing literature dealing with investment and sustainable development focus on 

BITs and are almost mute about domestic investment law. Besides, the author faced financial 
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and time limitations in the course of conducting this research. Even worse, access to internet 

facility was another bottleneck to this study as the internet service has been jammed as a 

reaction to the prevailing popular uprising throughout the life span of this study.  The 

researcher tried his best to use all the effort so as to curtail the negative impacts of these 

constrains on the quality of the research, and able finalize this paper as scheduled. 
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2. CONCEPTUAL FRAMEWORK ON SUSTAINABLE DEVELOPMENT, 

INTERNATIONAL DEVELOPMENT LAW AND INVESTMENT LAW 

WITH ITS ETHIOPIAN PERSPECTIVES 

This chapter provides conceptual and theoretical framework on relevant concepts like 

sustainable development, IDL, Investment and investment  law with their Ethiopia‟s  

perspective so as lay down foundation for the discussion in the subsequent chapters. 

Accordingly, it will first provide brief discussion on concept of sustainable development, IDL, 

investment, Investment law, and theories regarding the nexus of investment and sustainable 

development. Next, it conceptualizes the aforementioned concept from the Ethiopian 

perspective by providing the brief overview of sustainable development and investment in 

Ethiopia. Accordingly, the section explains a constitutional basis for sustainable development 

in Ethiopia; reflect   on Ethiopia as of developmental state and its paradox with sustainable 

development; and outlines content of Ethiopia‟s investment laws for further scrutiny in the 

subsequent chapters. 

2.1. Sustainable Development as Evolving Concept 

Sustainable development is an elastic and evolving concept that it‟s meaning, purposes, 

content and legal status remains uncertain, complex and highly contested issues. Indeed, the 

process of conceptualizing sustainable development in terms of its meaning, purpose, content 

and legal status, and principles has evolved over times in a series of international conferences 

beginning with the Stockholm Conference on the Human Environment (1972) which resulted 

in the adoption of the Stockholm declaration.
42

 Though not tackling the issue of sustainable 

development specifically, the declaration recognized protection and improvement of the 

human environment as a major issue which affects the well-being of peoples and economic 

development thereby triggering inception   of sustainable development concept.
43  

                                                           
42

Faith Simiyu, Rethinking & Recasting Bilateral Investment Treaties  as Integrative Tools for Sustainable 

development:  The Kenyan Experience, 3(3) EUROPEAN JOURNAL OF SUSTAINABLE DEVELOPMENT, 273-286 

(2014). 
43

  Stockholm Declaration  of the  UN Conference on the Human Environment,  5–16 June 1972; UN Doc A/Conf 

48/14/Rev.1, 11 ILM 1461(Hereinafter the Stockholm Declaration). 
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The Stockholm declaration was followed by the 1987 Report of the World Commission on 

Environment and Development (or Brundtland Commission), entitled „Our Common 

Future‟.
44

  The report defined sustainable development as development that meets the needs of 

the present without compromising the ability of future generations to meet their own needs
45

 

The Burtland report  has been followed by 1992 UN Conference on Environment and 

Development  known as „Earth Summit‟ held in Rio de Janeiro, Brazil, which produced set of 

principles for sustainable development, called the 1992 Rio Declaration
46

 consisting of a set of 

27 principles on the environment and development agenda, and Agenda 21
47

, a global plan of 

action addressing environment and development concerns. The Rio Declaration formally 

introduced the concept of sustainable development with human beings as the centre of 

concerns and environmental protection as the main objective and making environmental 

protection an integral part of the development process.
48

  

The Rio Declaration was followed by the 1995 report of the expert group meeting on 

Identification of Principles of International Law for sustainable development. 
49

  Following up 

on the recommendations of the report, after a decade‟s worth of research, the International 

Law Association (ILA) Committee on the legal aspects of sustainable development released a 

New Delhi Declaration on the Principles of International Law related to sustainable 

development in April 2002.
50

 The Declaration asserted sustainable development as widely 

accepted global objective and outlines seven principles of international law relating to 

sustainable development.
51

 It defined  sustainable development as a comprehensive and 

integrated approach to economic, social and political processes aimed at the sustainable use of 

natural resources of the  earth and the protection of the environment on which nature and 

human life as well as  social and economic development depend, and which seeks to realize 

the right of  human beings to an adequate living standard on the basis of their active, free, 

                                                           
44

 Brundtland et al, Our Common Future; Report of the UN World Commission on Environment and 

Development;  UN: New York, NY, USA,  4 August 1987;  UN Doc  A/42/427 (hereinafter Burtland  report). 
45

 Id. at ix. 
46

 Rio Declaration, supra note 3. 
47

 Agenda  21  (Annex  2);  Report  of  the  UN  Conference  on  Environment  and  Development;  UN: New 

York, NY, USA, 13 June 1992; Volume I, Doc A/CONF.151/26 (hereinafter Agenda 21). 
48

 The Rio Declaration,   principle 1, 3 & 4. 
49

 Maja Goepel , Formulating Future Just Policies: Applying the New Delhi Sustainable Development Law 

Principles,2 SUSTAINABILITY 2010,  1694-1718 (2010). 
50

 New Delhi Declaration on the Principles of International Law Related to Sustainable Development, ILA, 

September 2002,(hereinafter the New Delhi Declaration). 
51
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meaningful participation in development and in the fair distribution of benefits resulting there 

from, with due regard to needs and interests of future generation.
52

 This definition 

conceptualizes sustainable development as being anchored on the integration imperatives that 

constitute the three pillars; economic growth, social development, and environmental 

protection. 

The New Delhi declaration was followed by the 2002 world summit on sustainable 

development held in Johannesburg leading to the adoption of Johannesburg declaration on 

sustainable development
53

 along with Johannesburg Plan of implementation.
54

 The 

Johannesburg declaration shifted the focus of sustainable development from primarily 

environmental protection to an integrated environmental, social and development agenda, with 

attention to poverty eradication, sanitation, and health.
55

 It specifically commits states  to 

assume a collective responsibility to advance and strengthen the interdependent and mutually 

reinforcing pillars of sustainable  development ; economic  development,  social  development  

and  environmental protection  at the local,  national,  regional  and  global  levels.
56

 

Johannesburg Plan of implementation reaffirmed the principles stipulated under the New Delhi 

declaration and recognized need to promote full integration of social dimension (including 

human right) in sustainable development. 

On the basis of the aforementioned concept of sustainable development as reflected in the 

Burtland report, Rio declaration, New Delhi Declaration and Johannesburg declaration; 

different organizations like Center for International sustainable development law (CISDL) and 

International Institute for Environment and Development (IIED) provided up-to-date 

definition for sustainable development. According to CISDL, sustainable development implies 

the development that is sustainable. 
57

  Development is defined by the Centre as a collective 

process of change toward improvements in quality of life for human beings, and sustainability 

is used to refer to the need for development to be integrated, socially, economically and 

                                                           
52

 Id.  
53

 Johannesburg declaration, supra note 4. 
54

 UN World Summit for Sustainable Development: Plan of Implementationl, UN Doc. A/CONF.199/L.1 ,2002. 
55

 Johanna V Serna, Operationalization Of Sustainable Development In  The International Legal Instruments, 

(Unpublished, LL.M Thesis, University of Iceland ,September 2015). 
56

 Johannesburg Declaration, paragraph 5. 
57  Centre for International Sustainable Development Law (CISDL), what is Sustainable Development Law? 

CISDL Concept Paper (2005), available at 

http://cisdl.org/public/docs/What%20is%20Sustainable%20Development.pdf (Accessed on 25th of January, 

2018). 
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environmentally, oriented to the long-term, and able to last. 
58

 Hence, For the CISDL, the 

concept of sustainable development  requires  reconciliation  and  integration among economic  

growth,  social  justice  (including  human  rights)  and  environmental  protection  objectives 

towards participatory improvement in collective quality of life for the benefit of both present 

and future generations.
59

 Similarly, a recent handbook published by IIED defined sustainable 

development as a process that improves people‟s lives inclusively while respecting the 

environment, based on bottom-up agendas and priorities.
60

 Overall, as can be inferred from the 

above discussion, sustainable development  implies  intersection of  social,  economic  and  

environmental  elements  to  achieve  development. See diagram below. 

 

Diagram 1: Scheme of sustainable development at the intersection of its three pillars. 

source:Freencyclopediahttps://www.google.com.pe/search?q=image+of+sustainable+develop

ment(Accessed on 10
th

 of January, 2018) 

As can be understood from this diagram, sustainable development is at the intersection of its 

economic social and environmental pillars. The idea embodied in the diagram is that  when 

environment is  linked  with  social  interest,  it  will  be bearable; when  environment  is  

linked  with  economic  interest ,it will be viable; and when social interest is linked to 

economic interest, it will be equitable. Hence, environmental concern linked with the socio-

economic development amounts to sustainable development and vice-versa. To achieve this 

desired goal of integration, there shall be better and realistic Economic/development law, a 

better and achievable social law, and better and inclusive environmental law that collectively 

lead to sustainable development. 
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2.3. Conceptualizing International Development Law  

International development law is the branch of IEL which relates to the international control 

and regulation of various aspects of national development as well as the development of 

shared resources of the global community, of a region or sub region or of an area forming part 

of the common heritage of mankind.
61

 It could simply be defined as international law of 

development that covers as many spheres as there are ways of facilitating development 

including international investment law and international development assistance.
62

 

International development law straddles both domestic and International Law. The national 

aspect of IDL can be deduced from  the underlying assumption that national development falls 

essentially within the primary if not exclusive domain of national authority as every  state is 

entitled under international law to be master of its own destiny, inventor of its own ideology 

and planner of its own national development.
63

 On other hand, development is also of the 

international concern for three main reasons. First, IEL has a welfare dimension and IDL is 

that dimension. Secondly, the fact of the globalized economy, and the foreign origins of some 

of the processes facilitating development, both necessitate and generate international concern. 

Finally, development is fundamental objective of IEL and as such it is of concern and an 

aspiration for all nations.
64

 

While development issues are predominantly occupied by national development policy 

emanating from the sovereign right of each states to decide up on their development mattes, 

there is also an international aspect of IDL that are there to put limitation on the power of the 

states so as facilitate development for the welfare of each nations. And thus, the absolute 

power of a State to undertake its own national development is necessarily limited by the 

application of IDL for different reasons. Firstly, the need to balance and respect the 

development right and aspiration of other state requires IDL to insure healthy and orderly 

adoption and implementation of carefully coordinated national and international development 

plans.
 65

 Secondly, the recognition of Right to development as human right under international 
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law requires the existence of IDL to play role in the promotion, protection and preservation of 

this collective human right to development.
66

 Thirdly, the recognition of right to a healthful 

environment as twin brother to right to development under international law necessitates the 

existence of IDL to protect environmental right from being swallowed in the course of 

development.
67

 In this regard, IDL serves as tools of appraisal to make national development 

sustainable in all aspects. 

As has been mention above, IDL is international law of development, but a very key word that 

begs question here is the word „development‟ in this context. The notion of development is not 

static. Initially the concept of development was originated and defined from the perspective 

economic growth measured through increase in gross domestic product.
68

 Later on, attempt 

has been made by UN development program to redefine development from the perspective of 

human development which focuses on improving the real wealth of the nation instead of 

creating high economic growth thereby triggering the shift from notion of development to 

sustainable development.
69

 Meantime, UN Declaration on right to development considers 

development to include economic, social, cultural, and political improvement.
70

 Subsequently,  

the need to harmonize the right to development with the right to environment have resulted in 

the birth of principles of sustainable development in international law.
71

 Hence, in modern 

context the notion of development that underpins IDL connotes not only economic growth but 

also social development and environmental protection thereby introducing concept of 

sustainability in development. 

Economic growth in development implies increment in real income or technological capacity 

to produce goods and services.
72

  And to be economically sustainable, development should 

satisfy present consumption levels without compromising future needs.
73

 Social development 
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suggests the development changes in social relations, and it requires  the composition and 

distribution of  goods  and  services  produced   to be  directed  towards  meeting  the  basic  

needs  and  legitimate aspirations of diverse social group and protection of human rights  as 

well.
74

 Hence, Social sustainability in development encompasses notions of equity, 

empowerment, public participation; cultural identity, human right protection etc.
75

 

Environmental development involves ecosystem integrity, carrying capacity and biodiversity, 

and integration of environmental issues in development process.
76

 Hence environmental 

sustainability requires that natural capital be maintained as a source of economic inputs and as 

a sink for wastes that sources must be harvested no faster than they can be regenerated.
77

 

Accordingly, the notion of development in IDL embodies economic, social and environmental 

development, but as there is remarkable tension among these pillars; three theories of 

sustainability have been developed to give answer to question as to what to sustain, how to 

sustain, and whether it is feasible to prioritize one pillar over the other.  A Weak sustainability 

considers economic development as a precondition of environmental protection on the 

assumption that manufactured capital and natural capital are close substitute, and thus cost  of 

environmental deterioration can be compensated by benefit and income from manufactured 

capital.
78

  This theorist argues that economic growth is ultimately good for environmental 

protection and some environmental degradation is necessary for a developing economy, but 

environmental protections will follow eventually as in the Kuznets curve.
79

 The strong 

sustainability asserts environmental protection as a precondition of economic development by 

denying degree of substitution between natural goods and manufactured goods.
80

  The theorist 
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argues for protection of environment even if it requires foregoing development that would 

increase opportunities for future generations.
81

 The pragmatic view takes the middle ground of 

the weak and the strong model of sustainability.
82

  

In nutshell, as can be understood from discussion in this subsection, the notion of development 

that inspires IDL in the context of today‟s world is sustainable development that is a 

development that is sustainable. Hence, the minimum contents of IDL should include not only 

the right to development, but also the notion of sustainable development that embraces 

economic growth, social development (including human right) and environmental protection. 

The detail discussion on the normative contents of IDL and analysis of its implication to the 

domestic investment laws will bade under chapter three of this paper. 

2.4. The Concept of Investment and Investment Law 

Investment is generally understood to mean the expenditure of capital for the production of 

goods and services with the purpose of making a profit.
83

 From the legal point of view, 

different legal instruments attempted to define investment using different criteria on the basis 

of the purpose to be achieved by the instrument in question. For instance, in an attempt to 

establish its jurisdiction under Art.25 of the International centre for settlement of Investment 

Dispute (ICSID) convention
84

 in salini case
85

, the ICISD arbitration panels adopted a Salini 

test, which defines investment as having four elements: (1) a contribution of money or assets 

(2) a certain duration (3) an element of risk and (4) a contribution to the economic 

development of the host state.
86

 Though challenged, this definition of investment can be 

considered as a modest definition that is in line with the overall goal of investment for 

sustainable development.
87
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Depending on the identity of the investor, investment may be classified into foreign and 

domestic investment.
88

 Foreign investment is investment by a foreigner while domestic 

investment is investment by a local investor. Foreign investment involves transfer of tangible 

or intangible assets from one country to another for purpose of direct or indirect participation 

in earnings of enterprise under total or partial control of the owner of the assets.
89

 Foreign 

investment may be foreign direct investment (FDI) or portfolio investment. FDI is investment 

made to acquire a lasting interest the investor‟s purpose being to have an effective choice in 

the management of enterprise whereas portfolio investment is movement of money for purpose 

of buying shares in a company formed or functioning in another country.
90

 

Investment law is a set of rules that regulates investment and in particular, it address issues 

such as definition of investment and investor; objective of investment; admission and 

establishment of investment; Standard of protection; investment guarantee and other cross 

cutting issues such as protection of environment, labour standard and human rights.
91

 

Investment law may be either international law on foreign investment or national law. 

International investment law is a dynamic sphere of IDL that concerned with facilitation of 

foreign investment. The source of international investment law includes customary 

international law, international treaties as found in BITs and regional investment agreements, 

Guidelines and code of conducts, and investment contracts but there is no comprehensive 

multilateral convention on investment 
92

  

2.5. Theories Regarding Nexus of Investment and Sustainable Development 

2.5.1. The classical Economic Theory 

This theory holds the position that foreign investment is wholly beneficial to the host economy 

and it establishes a positive link between investment and sustainable development.
93

 

According to them, foreign investment benefits the development of the host state through 
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employment creation, technology and skill transfer, capital inflow, building infrastructure 

etc.
94

 The critiques of this theory say that foreign investors would unduly exploit host 

economies without regard to the development concerns of the society, violate human rights, 

and damage environment.
95

 Hence, this theory turned a blind eye to these social, 

environmental and human right impacts under guise of investment.  

2.5.2. The Dependency Theory 

The dependency theory is a criticism to classical theory and it establishes a negative link 

between foreign investment and sustainable development. This theory takes the view that 

foreign investment will not bring about meaningful development by raising two-pronged 

arguments.
96

 Firstly, they analyze that investments are normally carried out by privately 

owned  MNE that have their headquarter in  developed countries and the branches they 

establish in developing countries work in the interest of their parent companies and their 

shareholder ; they would remit their profits to headquarters and by doing so they  keep on 

further strengthening the economies of developed countries, and this would  in turn end up 

maintaining the economic domination of developed countries over developing countries.
97

 

Secondly, they add that as foreign investors are driven by profit motive, they click with the 

ruling class, and  silence them with unlawful benefits such as corruption ,and  just keep on 

enriching individuals in power and bringing about “uneven distribution” of the scanty 

resources available.
98

 On the basis of these two arguments, this theorist conclude that foreign 

investment would maintain the supremacy of developed countries and result in economic 

dependency of host countries on foreign investment. 

 2.5.3. The Middle Path/Pragmatic View 

According to this theory, foreign investment has both positive and negative effect on the 

development of host state. They accepts that foreign investment can spur economic growth 

claimed by classical theorist, however, they also shares the concern that foreign companies 

may pollute the environment, fail to provide adequate working conditions; violate the human 
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rights; instigate conflict with local communities; be involved in government corruption and 

bribery; or fail to involve indigenous peoples in decision-making.
99

 For this reason, they 

recommend that foreign investment should be harnessed to the objective of sustainable 

development and this could be achieved by taking regulatory measures to curb harmful 

practices of foreign investor. 
100

 Thus, this theory suggests that the developing nations shall 

use their investment law as a tool to make investment work for sustainable development. 

2.6. Synopsis of Investment Law and Sustainable Development in Ethiopia 

2.6.1. Precursor to Sustainable Development under FDRE Constitution 

Sustainable development is the aspiration of all nations, nationalities and peoples of Ethiopia 

and this is reflected under preamble of the FDRE constitution which reads that;  

We, Nations, Nationalities and Peoples of Ethiopia: Strongly committed, to  building a 

political community founded on the rule of law and capable of ensuring a  lasting 

peace, guaranteeing  democratic order, and advancing our economic and social 

development;  Firmly convinced that the fulfillment of this objective requires full 

respect of  individual and people‟s fundamental freedoms and rights, to live together 

on the basis  of equality and without any sexual, religious or cultural 

discrimination…emphasis added.
101

  

As can be inferred from this preambluar objective, advancing economic and social 

development with due respect to fundamental right and freedom of all individual and people is 

considered as a key objective of establishing Ethiopian Federation. This stipulation triggers the 

inclusion of social and economic pillar of sustainable development expressly and 

environmental pillars by implication in context of right to environment. In effect, the preamble 

introduced human right based approach to development by recognizing fulfillment of human 

right as a precondition for realization of economic and social development. 

A key provision that boldly recognized sustainable development under FDRE constitution is 

Art. 43(1)  of  the  Constitution which stipulates that “The People of Ethiopia as a whole, and  

each Nation, Nationality and People in Ethiopia in particular have the right to  improved living  
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standards and to  sustainable development.”
102 This provision does not merely envisage 

economic growth, but targets at „sustainable development‟ that embraces economic growth, 

social development and environmental protection. Even though the provision does not provide 

definition and contents of sustainable development; the inclusion of the three pillars of 

sustainable development in this provision can be buttressed by making reference to Art. 44 of 

the constitution dealing with environmental right and stipulations enshrined in the preamble, 

national policy objectives and principles, and other provision that make reference to economic 

and social development.
103

 Arts.43 and 44 of the constitution expressly provides for right to 

development and right to clean and healthy environment respectively. Right to development 

under the constitution includes right improved standard of living, right to sustainable 

development and right to participate in development process. Art. 89 -92 of the constitution 

provides economic, social, cultural and environmental objective of the country. 

Inclusion of Economic pillars of sustainable development in the constitution is evident if we 

read Art. 43 of the constitution dealing with right to sustainable development in conjunction 

with economic policy objective of the country and other provisions of the constitution that 

expressly used term „economic development‟.
104

  Art. 89  titled  „Economic  Objectives‟  lists  

down  the  duty  of  the  Government to formulate and implement economic policy  that ensure 

economic development pillars of sustainable development.
105

  In particular, Art. 89(2) requires 

the government to formulate policies that create equal opportunities and conditions conducive 

to development and equitable distribution of wealth for Ethiopian people. In this regard, 

economic development pillar of sustainable development under the constitution entails 

realization of economic right enshrined under Art. 41 of the constitution which  envisages 
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among other creation of  job opportunities , the  right of citizens to be engaged in an economic 

activity of  their choice in any part of Ethiopia  and  the  duty  of  the  State   to  increase  

opportunities  for  citizens  to  find  gainful employment.
106

 

Similarly, the inclusion  of social development  pillars of  sustainable development in the 

constitution can be elucidated from the overall reading of Art.43 of the constitution dealing 

with right to sustainable development  in conjunction with  social development policy of the 

country and other provisions that expressly used term „social development‟.
107

 Art. 43(2) duly 

recognizes right to public participation and to be consulted in development process as one 

aspect of social pillar of sustainable development. Human right as integral part of social 

development pillar   is evident from   chapter three of the constitution which provides a list of 

inalienable and inviolable human right, and the preambular assertion which recognizes the 

protection of the human rights as a precondition to realization of social and economic 

development.
108

 Arts.90 and 91 embody the social and cultural objectives embodied under the 

Constitution imposing duty to promote social and cultural development.
109

 

The Incorporation of Environmental pillar of sustainable development can be construed from 

Arts.44 and 92 of constitution that relates to environmental rights and environmental policy 

objective of the country respectively. Art.44 of the constitution provides right a clean and 

healthy environment along with the duty of the government and individual to protect the 

environment. Moreover, Art.92 of the constitution states that design and implementation of the 

development project shall not damage the environment. It adds that People have the right to 

full consultation and to the expression of views in the planning and implementations of 

environmental policies and projects that affect them directly, and urges Government to 

endeavor to ensure that all Ethiopians live in a clean and healthy environment. These 

constitutional provisions call for a balance which addresses the dual constitutional objectives 
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of development without damaging the environment and infringing the constitutional right to 

clean and healthy environment. 

Overall as can be deduced from the above discussion, the three pillars of sustainable 

development has been unequivocally adopted under the FDRE constitution. Keeping in mind 

that the constitution is the supreme law of the land, the recognition of sustainable development 

under the constitution has a paramount implication to nature of the country‟s investment 

legislation. The economic, social, cultural and environmental policies and principles enshrined 

under Arts.85 to 92 of  the constitution are also important  as  any  organ  of  government  are 

dictated   to  be guided  by these principles in implementation of the Constitution  and other  

laws  or public policies.
110

 Moreover, Art.43(2) of the constitution which states that all 

international agreements and relations concluded by the State shall protect and ensure 

Ethiopia‟s right to sustainable development has important implication to the nature of BITs 

that the country should sign to promote and protect foreign investment. Hence, taken together, 

it can be submitted that the FDRE constitution subscribed to sustainable development and 

requires the integration of its three pillars into the Ethiopian investment policy and laws. 

2.6.2. Developmental State Ideology and Sustainable Development at Crossroad 

Upon the demise of the socialist Derg regime in 1991, each nation, nationality and people in 

Ethiopia came together and established a federal democratic form of government embarked up 

on the liberal economic policy and aspires for sustainable development.
111

 As has been 

highlighted above, the FDRE constitution that resulted in the current Ethiopian federation 

explicitly recognized human right approach to development. The constitution is dedicated to 

advance sustainable economic and social development of the Ethiopian people based on 

respect for human right and democracy, and even more, it asserted the protection of 

fundamental human right and freedom as a precondition to achieve economic and social 

development objective. The constitution provided for all three generation right and firmly 

places equal weight to all generation right.
112

 However, against this constitutional framework, 
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the Ethiopian people revolutionary democratic front (EPRDF) seem to shift from ideology of 

revolutionary democracy to a developmental state that focuses more on economic 

development than civil and political freedom.
113

 

Developmental  State  refers  to  a  state  which  makes  its  primary  goal  to  enhance 

economic growth and transformation. Developmental state is described as neither socialist nor 

free-market but something of unusual combination of the two.
114

 It advocates for the denial of 

civil right and political freedom, and ended postpones democratization as a condition for 

effective and rapid economic development.
115

  Accordingly it stresses on „economic growth 

first right next‟ paradigm thereby prioritizing economic growth over human right and 

democracy.
116

 The essence of this paradigm is that civil right and political freedom make little 

sense in the society hit by poverty.
117

 However, these argument has two flaws, one there is no 

guarantee that developmental state will fulfill economic needs of the people and even if 

economic growth is resulted, it is difficult to sustain unless civil and political right are 

guaranteed.
118

 Ended, economic growth is not an end in itself as the ultimate goal is 

improvement of human wellbeing based on respect for human right and participation as 

integral part of development. 

In Ethiopia, the late Prime Minister Meles Zenawi, architect of Ethiopian developmental state 

and zealous promoter and campaigner for developmental state for the whole African countries, 

articulated the developmental state as EPRDF‟s policy.
119

 Since 1991, Ethiopia follows and 

implements neo-liberal economic reform programs advocated by the WB and International 

monetary fund, however, it is argued by the ruling party that those neo-liberal reforms have 
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failed to bring change in Ethiopia and claimed that it resorted to developmental state 

championed by South East Asian countries as a reaction to a failed ideology of neo liberalism 

in the country.
120

Accordingly through their Strategies such as the „agricultural development-

led Industrialization” and their slogan "we will make poverty history" Meles and/or his party 

continued to implement their developmental state ideology  dreaming to achieve economic 

growth at the expense of civil and political right of Ethiopian people.
121

  

However, the ideology of developmental state articulated by Melles and perused by EPRDF is 

tainted by different flaws seen in light of the constitution and Ethiopian reality. From the 

outset, introduction of developmental state in Ethiopia is paradoxical to the constitution as it 

seriously undermine rule of law, democracy and sustainable development agenda enshrined in 

the constitution.  In Ethiopia, developmental state ideology is aspirational type, declared by 

key executive organ. Thus developmental state ideology has no constitutional leg to stand in 

federal and democratic Republic of Ethiopia if rule of law as opposed to rule of men is to be 

followed. This is because, the power of executive is limited by the constitution, they cannot 

amend the constitution by their declaratory statement, and they shall be guided by policy 

objective and principles provided in the constitution. Thus, the ideology lacks both 

constitutional and procedural legitimacy in Ethiopia. 

Moreover, the constitution guaranteed all three generation right without prioritizing one right 

over the other and aspires for development with freedom whereas the developmental state 

ideologist rushes for economic growth at the expense of civil and political freedom by 

implementing growth first right next paradigm.
122

 Furthermore, this ideology has some 

negative implication to an effort to mobilize investment for sustainable development in the 

country. Firstly, developmental state is less favorable for private investment than liberal state. 

Secondly, the policy of developmental state legalizes unsustainable investment by prioritizing 

economic pillar at the expense of environmental and social pillar including human right. 

Lastly, developmental state policy shapes investment laws and policy to prioritize economic 

growth and neglect other pillars of sustainable development. Hence, though the ideology has a 
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potential of frustrating sustainable development enshrined in the constitution, the principles of 

rule of law and democracy dictates EPRDF to give up the ideology and uphold sustainable 

development agenda advocated by the constitution in its investment policy and laws. 

2.6.3. An Outline of Ethiopia’s Investment Law  

In Ethiopia, Civil Code and Commercial Code serve as general frameworks for business 

activities but within these broad frameworks, there are specific investment laws regulating 

investment. Accordingly, Investment Proclamation No.769/2012; Investment (Amendment) 

Proclamation No.849/2014;
123

 Investment Regulations  No.270/2012; and  Investment  

Incentive  and  Investment  Areas  Reserved  for  Domestic  Investors  Council  of  Ministers 

(Amendment) Regulations No. 312/201
124

 represents  the main legal documents governing 

investment in Ethiopia. Besides, there also other special investment laws that are designed to 

regulate specific form of investment activities such as Mining Operations Proclamation No. 

678/2010 and Petroleum Operations Proclamation No. 838/2014. The investment proclamation 

and investment regulation generally applies to both foreign and domestic investment and all 

investment in all sectors except the mining and petroleum exploitation. Hence, the following 

paragraph provides a brief overview of these two laws based on the scope of the paper. Detail 

analysis on the extent to which these laws integrate sustainable development and the future 

guidance will be made in chapter four of this paper. 

The Investment Proclamation has nine parts and 41 Articles. As can be inferred from its 

preamble, the ultimate goal of investment is accelerating the economic development of the 

country and improving the living standards of people. Within the ambit of this overarching 

goal, the preamble also makes reference to specific goals, such as encouraging and expanding 

investment, strengthening domestic production capacity, increasing inflow of capital, and 

speeding up of transfer of technology.
125

 In line with this preamblular objective, the 

proclamation also outlines the general and the specific objectives of investment. The general 

objective, as provided under Art.5 of the Proclamation is „to improve the living standard of the 
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peoples of Ethiopia through the realization of sustainable economic and social development, 

and the specific objectives include accelerating economic development, exploiting and 

developing the natural resources of the country, developing the domestic market, increasing 

foreign exchange earnings, encouraging balanced development, enhancing  role of private 

sector in economic development and creating job opportunities.
126

  

Part two of the proclamation provides definition on some relevant terms and gives rules on 

scope and jurisdiction. The proclamation defined investment as means of expenditure of 

capital in cash or in kind or both by investor to establish a new enterprise or expand or 

upgrade the one that already exists, and an enterprise for the purpose of this definition is 

defined as an undertaking established for the purpose of profit making.
127

 Hence, the 

proclamation regulates the investment as defined under this article, however, investment in 

prospecting, exploration, and development of minerals and petroleum are excluded as they 

are governed by other specific laws. This is because as has been mentioned above, there are 

special laws regulating these areas of investment.  Art.4 of the proclamation provides for the 

organs that have jurisdiction in the administration of investments. Art. 6-9 deal with areas of 

investments. Art.6 provides an exclusive list of areas of investment reserved for the 

government or joint investment with the government. Arts.7 and 8 provide that area of 

investment exclusively reserved for domestic investors and directs areas of investment open 

for foreign investors to be determined by regulation. 

Parts three to six of the proclamation deals with different issues like  forms of investment; 

capital requirements for foreign investors; investment permits; registration for technology 

transfer and collaboration agreement; and  investment incentives, guarantees and protection. 

In particular, the provision dealing with investment permit prescribe the investors that are 

required to obtain investment permit and requirements for issuance, renewal, suspension and 

revocation of investment permits.
128

 Art.25 of the proclamation provides that no investment 

may be expropriated or nationalized except when required by the public interest and then 

only in compliance with the requirements of the law. Adequate compensation, corresponding 

to the prevailing market value shall be paid in advance in case of expropriation or 
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nationalization of an investment for public interest.  Art.26 deals with the remittance of 

funds entitles any foreign investor the right, in respect of his approved investment, to make 

remittances out of Ethiopia  in convertible foreign currency at the prevailing rate of 

exchange on the date of remittance, and  it then lists the remittances that are allowed. As 

regard incentive, the proclamation gives power to council of minister to determine by 

regulation the type of incentive to be granted for investor in light of the objective provided in 

the proclamation.
129

   

Part Seven deals with investment administration. It covers areas such as investment 

administration organs, power and duties of the investment organ, and one-stop shop service. 

Part eight deals with industrial development zone and it states that, in order for the industrial 

sector to have a leading role in the economy of the country, the federal government shall 

establish industrial development zones. The final part has miscellaneous provisions. In this 

part, among other Art.37 provides investor‟s right to employ expatriates while Art.38 deals 

with investor‟s duty to observe the law of the country in carrying out his investment 

activities. Art.39 of the investment proclamation entitled council minister to issue a 

regulation that is necessary for implementation of the investment proclamation. 

On the basis of duties entrusted to  it under Art.39 of the proclamation, council of minster 

issued the investment regulation No.270/2012 followed by its amendment in 2014.The 

regulation provide a detail list of areas reserved for domestic investor and areas open for 

foreign investor under Arts.3 and 4 respectively.  With regard to the investment incentive, 

Art. 5 et al of the Regulation along with schedule attached to the regulation provides for 

some fiscal and non-fiscal incentives to both foreign and domestic investor so as to 

encourage investment in the country. The regulation addresses investment areas eligible for 

incentive; nature of the incentive and other conditions. These incentive provided in the 

regulation includes exemption from custom duties, export incentives, income tax exemption, 

income tax holiday, exemption from payment of tax for remittance of capital and loss carry 

forward.
130

 For each and every sort of these incentives, the regulation provides lists of 

eligible areas, eligible sectors, nature and duration of incentive and other condition.  
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3. LEGAL FRAMEWORK OF INTERNATIONAL DEVELOPMENT 

LAW: A FOCUS ON INVESTMENT RELATED FAMWORKS AND      

ITS IMPLICATION TO NATIONAL INVESTMENT LAW 

This chapter discusses different normative and legal framework of IDL that relates to 

regulation of investment for sustainable development with their implication and relevance to 

the national investment law making. In so doing, the chapter will first provide brief overview 

of the principles of international law relating to sustainable development; multilateral effort to 

regulate investment, different guidelines, declaration, standards and principles, and policy 

framework of international development law relating investment. Later on, it reviews the 

emerging trends and proliferation of new generation investment law with special focus on 

experience of South Africa so as to explore the lesson that could be taken to revolutionize the 

Ethiopian investment laws for sustainable development. 

3.1. Principles of Sustainable Development in International Law 

As has been highlighted in the second chapter of this paper, the concept of sustainable 

development as a global agenda has been gradually evolved over times in a series of 

international conferences beginning with the Stockholm Conference.  Of particular importance 

among these conferences is the New Delhi conference that led to the enactment of New Delhi 

declaration. The New Delhi declaration eventually consolidates the international law 

principles on sustainable development in seven International Law principles.  These principles 

includes  principle of integration; the principle of common but differentiated responsibilities; 

principle of precaution, principle of good governance; the principle of public participation; the 

principle of equity and poverty eradication; and the principle duty of states to ensure 

sustainable use of natural resources.
131

 These principles has been previously articulated in 

either of the previous instruments and later on re-affirmed in Johannesburg declaration.
132

 

They are  widely  accepted  as benchmark  and   guiding  principles   that should  form  the  

starting point  in a  principled assessment of  any  national  law and/or  policy regarding  any  
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activity  related  to  sustainable development 
133

 Brief overview of the principles contained in 

the New Delhi Declaration will be provided as follows. 

3.1.1. Principle of Duty to Insure Sustainable Use of Natural Resources 

This principle is found under principle 1 of the New Delhi declaration and previously 

articulated in the Stockholm Declaration, the Brundtland Report, and Rio Declaration, and 

later in Johannesburg Declaration.
134

 While reaffirming sovereign right to manage their natural 

resources pursuant to their own environmental and development policies, this principle impose 

duty to avoid unnecessary harm to the environment when making use of this sovereign right.  

Accordingly, it echoes the right of every state to choose the socio-economic system that fits in 

a better way their development prospect, as well as the right to regulate the access for foreign 

investors along with the duty on states, industry and society to abstain from wasting natural 

resources and reduce polluting practices.
135

 The  importance  of  this  principle  for  the  

implementation  of  sustainable development  lies  in  the  fact  that  it imposes duty to manage 

the natural resources in a rational and sustainable way so as to contribute to the development 

of the peoples, with particular regard for the rights of indigenous peoples and the protection of 

the environment, while taking into account the needs of future generations.
136

 Certainly, since 

the environment is of particular concern in this principle, it primary falls under the 

environmental protection pillar of sustainable development. 

3.1.2. The Principle of Equity and Poverty Eradication 

The principle of equity and poverty eradication asserted under principle 2 of the New Delhi 

declaration essentially commits states to ensure both inter-generational and intra-generational 

equity, and the eradication of poverty. The principle  of equity was  previously  envisaged  in  

the  Brundtland  Report,  the  Rio  Declaration and Agenda 21,nonetheless, a new feature 

brought by the New Delhi Declaration was addition of poverty eradication as a response to the 

open demand of the African and  Indian  members.
137

  Principle of equity refers to both intra 
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and inter-generational equity. The intra generational equity relates to fair and equitable access 

to natural resources among the current generation while intergenerational equity ensures the 

same relationship between the current and future generation.
138

 Poverty eradication relates to a 

commitment to economic empowerment and improved standards of living for all peoples.  

Collectively, the principles equity and poverty eradication seeks to meet the economic needs 

of the present generation from the use and enjoyment of the resources of the earth but under an 

obligation to take into account the long-term impact of its activities and to sustain the resource 

base and the global environment for the economic, environmental, social and intrinsic benefit 

of future generations of humankind. 
139

 At this juncture, sustainable development when related 

to this principle would be  an  extension  of  justice,  which  envisages  the  three  concerns , 

the  concern  for  the  poor  or  intra-generational  justice  as  part  of  economic  sustainability,  

the  concern  for  future  generations  or  intergenerational  equity as  a  familiar feature of 

social sustainability, and the concern for the natural world belonging  to environmental 

sustainability.
140

 Thus, though covering social and environmental pillars of sustainable 

development as well, the principle of equity and poverty eradication principally falls under the 

economic pillar of sustainable development. 

3.1.3. Principle of Common but Differentiated Responsibilities 

This principle has been provided under principle 3 of the New Delhi declaration and 

previously articulated explicitly in the seventh Principle of Rio Declaration. In essence, this  

principle  consists  of  two  fundamental  components,  namely  common  responsibility on the 

one hand and differentiated responsibility on the other. The  common  responsibility  

component  deals  with  the  duty  resting  on states to achieve global  sustainable development 

by tackling their common  economic, social, and environmental  problem.
141

 The  reference  to  

differentiated  responsibility  has  to  do  with  the  discrepancies  in  the  capacities of 

developing  and  developed  States  to  contribute  towards   sustainable development  while  

recognizing the special needs and interests of economies in transition and least developed 

countries, and those affected adversely by environmental, social and developmental 
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considerations.
142

  Accordingly, developed countries bear a special burden of responsibility in 

reducing and eliminating unsustainable patterns of production and consumption and in 

contributing to capacity-building in developing countries, inter alia by providing financial 

assistance and access to environmentally sound technology.
143

 Hence, it can be submitted that 

this principle aimed at insuring intra generational equity among the developed and developed 

nation as regard achievement of sustainable development. 

3.1.4. The Principles of Precautionary Approach 

The  principle  of  the  precautionary  approach  to  human  health,  natural  resources and 

ecosystems is found under principle 4 of the New Delhi declaration and previously in the 

principle 15 of the Rio declaration. The precautionary principle commits all states and non-

state actors to avoid human activities that may cause significant harm to human health, natural 

resources and eco-system even in circumstances of scientific uncertainty.
144

 To achieve this, 

sustainable development requires  a precautionary approach  to  include accountability for 

environmental harm, planning based on clear criteria and well-defined goals, and  the  

consideration  in  an  environmental  impact  assessment  to  prevent harm from occurring 

before carrying out a project at a natural site.
145

  Hence, given the focus on environment, this 

principle falls under the environmental pillar of sustainable development. 

3.1.5. Principle of Public Participation and Access to Information and Justice 

This principle has been initially incorporated under principles 15 of the Rio declaration and 

later consolidated under principle 5 of the New Delhi declaration as a key principle of 

sustainable development. The principle of public participation calls upon public participation 

or involvement in all levels of decision-making at the national or international level, and the 

public in this context includes women, youth, and civil societies.
146

  Public participation in the 

context of  sustainable development requires effective protection of the human right to hold 

and express opinions , to seek, receive and impart idea and a right of access to appropriate, 

comprehensible and timely information concerning  economic and social policies regarding 
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the sustainable use of natural resources and the protection of the environment, without 

imposing undue financial burdens upon the applicants and with due consideration for privacy 

and adequate protection of business confidentiality.
147

 According to this principle, the people 

should be able to participate in decision-making processes which affect and impact on their 

lives and well-being. But, to insure their full participation, the public must have access to 

adequate information and if their concerns are not addressed, they should have access to 

effective judicial or administrative procedure with right of appeal. Hence, given its focus on 

the people as social beings, this principle falls within the social (human rights) pillar of 

sustainable development. 

3.1.6. Principle of Good Governance 

This principle is found under the principle 6 of  New  Delhi  declaration  which  commits  

states  and  international organizations to adopt democratic and transparent decision-making 

procedures and  financial  accountability;  take  effective  measures  to  combat  corruption;  

respect  the principles of due process;  observe the rule of law and human rights; and 

implement  an internationally acceptable public procurement approach.
148

 Additionally, Good 

governance requires full respect for the principles of the 1992 Rio Declaration on Environment 

and Development, the full participation of women in all levels of decision-making and also 

calls for corporate social responsibility and socially responsible investments as conditions for 

the existence of a global market aimed at a fair distribution of wealth among and within 

communities.
149

 This principle therefore binds states to sound environmental, social and  

economic policies, democratic institutions responsive to the needs of the people,  respect for 

the  rule  of  law and human right,  anti-corruption  measures, and  enabling  environment at 

national level, and  hence, it is closely related to the principle of  public participation  and 

observance of human right.
150

 In this regard, it can be recalled that CISDL acknowledges 

principles of observance of human right as a separate principles of sustainable development 

but it can also be incorporated under the umbrella of the principle of good governance.
151
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3.1.7. The Principle of Integration 

The principle of integration and interrelationship, in particular in relation to human rights and 

social, economic and environmental objectives is the backbone of the concept of sustainable 

development that is originally envisaged in  the   Principle   13 of  the  Stockholm  Declaration  

and later consolidated under principle 7 of the new Delhi declaration. The  integration  

principle  implies  the  need for states  to  take  into  account  the  interdependence  of  

economic,  environmental, social  and  human  rights  issues  in  rules of international law 

relating to sustainable development as well as of the interdependence of the needs of current 

and future generations of humankind,  and furthermore  entails  the  necessity  of  reconciling,  

accommodating and harmonizing the priorities, concerns and norms emanating from  each 

area.
152

  Principle 7.2 of the declaration reaffirms the essentiality of integration to the 

achievement of sustainable development. According to principles 7.3 and 7.4 of the New 

Delhi declaration, two conditions must be fulfilled in order to successfully implement the 

integration principle. Firstly, the removal of conflicts between competing economic, social and 

environmental considerations and secondly; taking cognizance of the interrelatedness of the 

various International Law principles relating to sustainable development. Taken together, 

these two conditions call for an integrative approach in the realization of and balance between 

the three-pillars of sustainable development and their related principles. 

3.2. Multilateral Efforts, Guidelines and Policy Framework of International 

Development Law Relating Investment and Sustainable Development 

As has been highlighted earlier in the introductory chapter of this paper, even if there is no 

comprehensive multilateral convention on IDL, there are a significant normative framework 

that regulate development as found in form of  soft laws such as draft  instruments,  resolution, 

declarations, code of conduct, principles, standards, guidelines and policy framework. This 

subsection provides a brief discussion on these multilateral attempts; declaration, guidelines, 

and standards; and policy framework relating investment and sustainable development with 

their relevance to the domestic investment policy making. 
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3.2.1. Multilateral Effort to Regulate Investment for Sustainable Development 

3.2.1 1.UNACTAC code of conduct for Multinational Corporation  

With the persistent need to curtail the negative impacts of  TNC and mobilize them for 

economic development of the developing state, UN Commission on Transnational 

Corporations(UNACTC)
153

 have proposed a draft code of conduct  for TNC in 1883.
154

 The 

purpose of the code has been defined to maximize the contributions of TNC to economic 

development and minimize the negative effects of activities of these corporations.
155

 It is clear 

that the code is based on the premise that TNC can promote economic development provided 

that they are harnessed to the economic goals of the state and the negative impacts of their 

investments are avoided.
156 The code provides both obligation and treatment of TNC. Had it 

been adopted, this could have been regarded as a revolutionary step of international law trying 

to control TNC and mobilize them for sustainable development; however, due the bitter 

opposition from developed member, the code remained a draft. Nevertheless, the code is still 

relevant either as evidence of customary international law or serves as starting point to adopt 

more comprehensive and sustainable investment law at international and domestic level. 

The main obligation of TNC under the code includes; respect for national sovereignty and 

observance of domestic laws, adherence to economic development policy, and socio-cultural 

objectives, renegotiation of contracts, respect for human rights, non-interference in internal 

affairs, and abstention from corruption, and duty to disclose information. Beside, some 

economic, social and environment related control such as control on transfer of technology, 

labor relations, and environmental protection are addressed by the code.
157 As regard the 

treatment of the TNC, the Code incorporated the obligations of host state on four matters; 

recognition of international rules relevant to the treatment of TNC, the requirement of 

compensation for nationalization, jurisdiction, and dispute settlement.
158

 To insure 

implementation of the code, states are required to take  into  account  the  objectives  of  the  
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Code  when  introducing, implementing and  reviewing   their laws on  matters  dealt  with  in  

the Code.
159 

3.2.1.2. OECD   Multi-lateral investment Agreement 

After the successful abortion of UNCTC code of conduct for TNC, the developed country in 

the name of OECD, attempted to draft a MAI with a view to make it open for accession by 

non-OECD members.
160

 Multilateral Agreements on Investment concerned itself with all 

aspects of investment but essentially, it focused on three key aspects of investment.  First it 

sought to ensure high standard of liberalization of investment regimes while recognizing the 

dictate of sustainable development, environmental protection and labor standards. This it did it 

by requiring application of national treatment (NT) and most favored nation (MFN) treatment 

of foreign investor, transparency measures, free movement of capital, prohibition of 

unnecessary performance requirement etc.
161 Secondly, the agreement sought to insure high 

standard of investment protection in particular from expropriation and freedom of capital  

repatriation,  and  in the event of  expropriation  it  must have  been for  a  public purpose,  and  

accompanied by prompt, adequate and effective compensation.
162

 Thirdly, the agreement 

sought to make provision for an effective dispute settlement mechanism.
163

    

Besides, the following features of the agreement shall be noted. First, the agreement 

incorporated general  exceptions allowing for deviations in circumstance necessitating the 

protection of human, animal, and plant life or conservation purposes and for national security 

purposes.
164

 However, without undermining its positive side in mobilizing investment for 

sustainable development , MAI had been criticized  for number its flaws  from the  

perspectives of  developing counties like its  prohibition of local  content, technology transfer, 

and  hiring local personnel requirement , and  generally  for its failure to emphasis  the 

obligation of  investors,  particularly in the  spheres  of hum rights,  labor  standards and 

environmental protection.
165

 As a result of this flaws coupled with undemocratic process in 
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excluding them, developing country has protested against MAI which leads to its failure as 

binding instrument. 

3.2.1.3. WTO frameworks relating to investment 

With the failure of the MAI, attention has shifted to the possibility of creating an investment 

instrument under the auspices of the world Trade Organization (WTO). As can be inferred 

from the preamble of the Marrakech agreement establishing WTO, ensuring  liberalization  of  

multilateral  trade  in  furtherance of raising living standard of people and raising the income 

of the  global people while allowing for the optimal use of the world‟s resources in  

accordance  with  the  objective  of   sustainable development  has been  asserted as the  

ultimate objective  of  the  WTO.
166

 It is to achieve this aspiration that WTO is interested to 

regulate investment as a trade related matters. The idea of incorporating investment in 

international trade matters has been originally attempted under the failed Havana charter that 

intended to establish International trade organization.
167

 During the WTO Uruguay round, the 

idea of adding foreign investment regulation to the global trade agenda was considered leading 

to the conclusion of agreement  Trade-Related Investment Measures (TRIMS),
168

 which 

operates to regulate restriction on investment like local content, trade balancing exports and 

limitations on foreign exchange as trade related measures. However, TRIMs is not a 

comprehensive document, as it deals only with certain types of performance requirement and 

regulates investment only if it is trade related.
169

 

The crucial but aborted attempt to come up with balanced multilateral agreement that could 

regulate investment in light of sustainable development objective was made during the Doha 

development agenda. At the Doha Ministerial Meeting, the decision was made to consider the 

possibility of taking up the subject of investment, but with the „development dimension‟ in 

mind.
170

 Finally, a coalition of developing states drafted an instrument on investments that 

resemble the UNCTC Code. The draft instrument linked the protection of foreign investment 

and the liability of TNC for environmental, human rights and other misconduct while 
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intending to achieve a balance between MAI discipline and the important public policy area 

and development concern.
171

 The Doha Declaration mandates that the investment instrument 

should reflect in a balanced manner the interests of home and host countries, and take due 

account of the development policies and objectives of host governments as well as their right 

to regulate in the public interest.
172

 With that, the developed states thought it prudent to 

discontinue the efforts at pursuing a multilateral instrument on investment through the WTO. 

As a result, the WTO attempts at regulating foreign investments were eventually abandoned in 

2004 after a bitter opposition from developed country.  

3.2.2. Relevant Guidelines, Declaration, Standards and Principles Aspiring to Regulate 

Investment for Sustainable Development 

As has been highlighted above, a number of organizations have attempted to move forward the 

agenda of concluding an international agreement on investments but none of them is 

successful. Hence, in the absence of a binding treaty, different guidelines, standards, principles 

and voluntary codes were developed as a means of providing a basis for further international 

and national investment law. The brief summary of selected guidelines, declaration, principles 

and standards aimed at regulating investment for sustainable development will be made as 

follows on the basis of their relevance to the topic. 

2.3.2.1. UN declaration on right to development and related resolutions as a basis 

Of the UN general assembly resolutions, the UN declaration on right to development, Vienna 

declaration and program of action, 
173

charter on economic right and duties of states,
174

  

declaration on permanent sovereignty of states
175

, and declaration on right of indigenous 

people
176

 are among the key instruments that not only serve as basis but also justify, promote 

and guide the states to regulate investment for sustainable development. The declarations on 

right to development proclaims right to development, laid down content of the right to 
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development and impose duty to realize the right to development. Art. 1 of the declaration 

explicitly recognize right to development as inalienable human right by virtue of which every 

human person and all peoples are entitled to participate in, contribute to, and enjoy economic, 

social, cultural and political development, in which all human rights and fundamental 

freedoms can be fully realized. Hence, element of right to development under the declaration 

encompasses economic, social, cultural and political development, and such elements are 

indivisible, interdependent and should be considered in the context of the whole.
177

 VDPA 

formally acknowledged the right to development as a universal and inalienable right forming 

an integral part of human rights and called for cooperation of all states to realize right to 

development for the international community.
178

 

As can be deduced from the overall reading of the declaration on right to development, the 

basic requirements of right to development under the declaration includes: putting people at 

the center of development; ensuring free, active and meaningful participation; fairly 

distributing the benefits of development; respecting self-determination, and sovereignty over 

natural resources; advancing  all  civil, political, economic, social and cultural rights; ensuring 

human rights,  principles of equality, non-discrimination, participation, transparency 

,accountability as well as international cooperation in an integrated manner.
179

 Under the 

declaration, States have the right and the duty to formulate appropriate national development 

policies, legislative and other steps that aim at the constant improvement and realization of the 

right to development.
180

 Thus, declaration on right to development provides comprehensive 

framework and approach to the policies and programs of all relevant actors at the global and 

national levels and can guide the responses to a series of contemporary issues and challenges, 

including climate change, the quest for sustainable development and foreign direct investment. 

The other UN declaration that is important for regulation of investment is declaration on the 

rights of Indigenous Peoples. The core right of indigenous people relevant to development 

project under the declaration includes; right to self-determination and self-government  in  

matters  relating  to  their  internal  and local affairs (Arts. 3 and 4); right  not  to  be  forcibly  

removed  from  their  lands  or  relocated without free, prior and informed consent (Art.10); 
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the right to full participation at all levels of decision-making in matters that affect them  and  

their  rights  and  to  good  faith  consultation  to  obtain  their  free and prior  informed  

consent  before  adoption  and  implementation  of  laws  and  administrative  measures that 

may affect them (Arts. 18 and 19); right to determine, develop and administer the economic 

and social programs affecting them (Art.23); right to own, use, develop, conserve  and control 

the lands they have traditionally owned or otherwise occupied or used (Arts.26 and 29 ); right 

to determine  development priorities and strategies for the development or use  of  their  lands  

or  territories  and  other  resources,  and  the  right  to  free,  and  informed  consent  prior  to  

the  approval  of  projects  affecting  their  lands,  territories and other resources (Art.32). 
181

 

Hence, sustainable development requires respect for these rights of indigenous people in the 

course of investment program affecting them. 

The charter on economic rights and duties of states is also among key instruments that assists 

and justifies regulation of investment for sustainable development. It provides for economic 

right and duties of states along with the common obligation toward the environment. Art.1 of 

the charter states that every State has the sovereign right to choose its economic system as well 

as its political, social and cultural systems in accordance with the will of its people. According 

to art 2 of the charter, each State has the right to (a) regulate and exercise authority over 

foreign investment within its national jurisdiction in accordance with its laws and regulations 

and in conformity with its national policy ; (b) to regulate and supervise the activities of TNC 

within its  national jurisdiction and take measures to ensure that such activities comply with its 

laws, rules and regulations and conform with its economic and social policies ; and (c) to 

nationalize, expropriate or transfer ownership of foreign property, in which case  appropriate 

compensation should be paid by the State adopting such measures, taking into account its 

relevant laws and regulations and all circumstances that the State considers pertinence. 

While exercising this right, state owes duties toward their people and international community. 

Accordingly, every state has the primary responsibility to promote the economic, social and 

cultural development of its people and to this end, they have responsibility to choose its means 

and goals of development , fully  mobilize and use its resources, to implement progressive 

economic and social reforms and to ensure the full participation of its people.
182

The 
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protection, preservation and enhancement of the environment for the present and future 

generations has been imposed as the common responsibility of all States and that States shall 

endeavor to establish their own environmental and developmental policies inconformity with 

such responsibility.
183

 Hence, as can be inferred from the aforementioned economic right of 

states and the duty toward their people and environment, the charter could lay down a basis for 

not only right but also duties to regulate investment for sustainable development. 

3.2.2.2. UN guiding principles on business and human rights  

In 2011, UN endorsed the Guiding Principles on Business and Human Rights Implementing 

the United Nations “Protect, Respect and Remedy” Framework with intention to clarify the 

human rights duties of states and the responsibilities of companies in the context of business 

activities.
184

 The UN Guiding Principles rest on three pillars: protect, respect and remedy. 

Accordingly, the protect framework imposes on states duty to protect human rights against 

third-party interference, including interference from business actors; the respect framework 

imposes duty on businesses a corporate responsibility to act with due diligence to avoid 

infringing on human rights and to address adverse impacts that may arise from their activities, 

and finally;  the remedy framework asserts  the  need for effective remedies, including judicial 

fora and non-judicial grievance mechanisms.
185

 According to this Principles, human rights due 

diligence is  defined as the process  through which companies identify, prevent, mitigate and 

account for how they address their  adverse human rights impacts, and  it  should include 

assessing actual and  potential human rights impacts, integrating and acting upon the findings, 

tracking responses, and  communicating how impacts are addressed.
186

 

The state duty to protect requires taking appropriate steps to prevent, investigate, punish and 

redress human rights violations through effective policies, legislation, regulations and 

adjudication. 
187

 In other words, states should enact and enforce laws, issue guidance and 

provide effective remedies. In addition to the state duty to protect, States (including all public 

bodies and agencies) also have a duty themselves to respect human rights. The responsibility 
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of business to respect human rights requires that enterprises: (a) Avoid causing or contributing 

to adverse human rights impacts through their own activities, and address such impacts when 

they occur; and (b) Seek to prevent or mitigate adverse human rights impacts that are directly 

linked to their operations, products or services by their business relationships, even if they 

have not contributed to those impacts.
188

 Finally, the principles recommend governments to 

remove barriers to judicial remedies, facilitate non-State based grievances, and make it 

possible for grievance to be addressed quickly and directly.
189

 While not legally building, the 

Guiding Principles have received wide acceptance and support at national level. 

3.2.2.3. OECD guidelines on multinational enterprises 

The OECD Guidelines for MNE are recommendations on responsible business conduct 

addressed by governments to MNEs.
190

  Its aims are to ensure that MNE operate in line with 

government policies, to reinforce trust between various parties and to promote foreign 

investments for sustainable development. The  themes  of the guidelines are human rights; 

employment and industrial relations; disclosure of information on business activities; the 

environment; combating bribery, bribe solicitation and extortion; consumer interests; 

competition; taxation; and science and technology.  

In its general policies, the Guidelines generally requires the companies to contribute to 

economic, social and environmental progress with a view to achieving sustainable 

development; respect the human rights of those affected by their activities; encourage local 

capacity building; encourage human capital formation, in  particular by creating employment 

and facilitating training opportunities for employees; refrain from seeking or accepting 

exemptions not contemplated in the statutory or regulatory framework related to 

environmental, health, safety, labor,  taxation,  and financial incentives; support and uphold 

good corporate  governance principles; refrain from discriminatory disciplinary action against 

employees; and  abstain from any improper involvement  in local political activities.
191
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There are specific sections on human rights and environment that give more deliverable steps 

that enterprises should take.  The 2011 revised version of the guidelines incorporated a new 

human rights chapter explicitly designed to be consistent with the UN Guiding Principles.
192

 

Under the environment section, the Guidelines recommend having emergency plans, 

implementing best technological practices to reduce environmental impact and contributing to 

environmental public policy through initiatives and partnerships. 
193

 Under its employment 

and industrial relation section, the guidelines require the enterprise to respect the right of their 

employee to be represented by trade union, contribute to abolition of child labor and 

elimination of all form of forced or compulsory labor, not discriminate employee, provide 

facility and consultation, observe standard of employment no less favorable than comparable 

employer in host country, employ local personnel and provide training as possible.
194

 

The OECD Guidelines call on enterprises to develop environmental management systems to 

assess and control their environmental impacts, integrate environmental considerations into 

their business operations and progressively raise the level of environmental performance in all 

parts of their operations.
195

 The guidelines also require adequate and timely communication 

and consultation with the communities directly affected by the environmental, health and 

safety policies of the enterprise.
196

 
 
The Guidelines are also likely to be part of the MAI as it is 

expressly referred and reproduced in draft MAI as code of conduct for companies.
197

 Though 

not binding, the guidelines are voluntary standards of conduct for MNE representing the 

collective expectations of governments concerning investor‟s responsibilities vis-à-vis thee 

host state, and could serve as evidence of best practice. 

3.2.2.4. UN global compact and ILO tripartite declaration 

In 2000, the UN created Global Compact to provide both a policy platform and a practical 

framework for companies that are committed to sustainability and responsible business 
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practices.
198

 The Compact provides ten principles for business that address human rights, labor 

rights, environment and corruption. The human right principle of the compact states that 

businesses should support and respect protection of internationally proclaimed human rights 

and ensure that their own operations are not complicit in human rights abuses. Labor 

principles provides businesses‟ duty to uphold  freedom of association and effective 

recognition of the right to collective bargaining; elimination of forced or compulsory labor; 

and abolition of child labor and all form of discrimination in respect of employment and 

occupation. The Environmental principle requires businesses to support a precautionary 

approach to environment; promote greater environmental responsibility; and encourage 

diffusion of environmentally friendly technologies. Anti-Corruption Principle states businesses 

should work against all forms of corruption, including extortion and bribery. The four labor 

principles of the compact are contained in the ILO Tripartite Declaration of Principles 

Concerning MNE and Social Policy.
199

 The declaration  contains recommendations on how 

companies can voluntarily apply principles deriving from international labor standards in the 

areas of  employment promotion  and  security,  equality  of  opportunity  and  treatment,  

training, wages,  minimum  age,  occupational  safety  and  health,  and industrial relations. 

ILO declaration on MNE and UN global compact could provide benchmarks for responsible 

business conduct at national level. 

3.2.2.5. Akwe: Kon Voluntary Guidelines 

In 2004, the Conference of the parties of the Convention on Biological Diversity (CBD) 

adopted the guidelines on social, cultural and environmental impact assessment also called 

Akwé: Kon Voluntary Guidelines.
200

 The Guidelines provide guidance to parties and 

governments on the incorporation of cultural, environmental and social considerations of 

indigenous and local communities into a new or existing impact-assessment procedure where 
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proposed projects affect indigenous peoples. 
201

 More specifically, it  provide a collaborative 

framework on how to ensure effective participation of indigenous and local communities; 

properly take into account the cultural, environmental and social concerns of indigenous and 

local communities; and identify and implement appropriate measures to prevent or mitigate 

any environmental, social and cultural impacts of proposed developments in the course of 

impact assessment.
202

  The guidelines cover several important aspects of impact assessments. 

For instance, it provides that information should be disclosed in local language and through 

means other than written materials.
203

 The guidelines broaden the conventional scope of 

impact assessments to explicitly cover the social, cultural and environmental impacts.
204

 The 

guidelines are not legally binding, but they could be used as evidence of best practice and 

international benchmark in domestic legal reform.  

3.2.2.6. IFC performance standards  

The IFC is one of the WB group that provide funding for private investor that will benefit 

local economy while satisfying environmental consideration.
205

 To insure the strategic 

commitment of the corporation it finances to sustainable development, IFC has articulated 

eight performance standards on environmental and social sustainability.
206

 These includes 

assessment and management of Environmental and social risks and impacts; labor and 

working conditions; resource efficiency and pollution prevention; community health, safety, 

and security; land acquisition and involuntary resettlement; biodiversity conservation and 

sustainable management of natural resources; impacts on indigenous peoples and cultural 

heritage.
207

 Though these standards are developed by IFC for its clients, it can serve as a bench 

marks for formulation of social and environmental compliance standards at national level. 

3.2.2.7 Principles for responsible agricultural investment 

In 2010, World Bank, UNCTAD, FAO (UN Food and Agricultural Organization), and IFAD 

(International Fund for Agricultural Development) jointly developed seven set of principles 
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for responsible agricultural investment that respects rights, livelihoods and resources.
208

 These 

seven principles includes respecting land and resources rights, ensuring food security, insuring 

transparency, good governance and enabling environment, ensuring responsible agricultural 

investment that respect rule of law and best practice and ensuring social and environmental 

sustainability. In its discussion on principle 1 relating to ensuring land and resource right, the 

instrument strictly circumscribed use of expropriation of the land before it can be transferred 

to private investors and calls for prompt and fair compensation. In this regard, it cited Ethiopia 

as a country with the worst practice stating that a requirement of expropriation of land by 

central authority before transferring to the investor in the country adds complexity and 

discretion, makes direct negotiation impossible, and introduces uncertainty regarding the 

nature, amount and timing of compensation, much of which may be consumed by bureaucratic 

intermediaries.
209

 Overall, the principles are agreed to be guiding framework for national 

investment policy making, and possibly codes of best practices that shall be adhered to by 

states and companies. 

3.2.3. Investment Policy Framework and Guide for Sustainable Development 

3.2.3.1 UNACTAD investment policy framework for sustainable development 

In June 2012, UNCTAD launched the Investment Policy Framework for Sustainable 

Development and its revised edition was released in 2015.
210

 The framework begins by 

emphasizing the pressing need to mobilize investment for sustainable development and the 

need for the new generation investment law that place inclusive growth and sustainable 

development at the heart of efforts to attract and protect investment.
211

 The guidelines 

consolidate the best practices and serve as a reference for policymakers in formulating 

investment policies, negotiating investment agreements, or revising existing ones.
212

 The 

framework consist of 11 core principles relating to areas of promoting investment for 

sustainable development as an objective, ensuring policy coherence, good governance and 

institution, dynamic policymaking, balancing rights of investors and State, right to regulate, 
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openness to investment, investment protection and treatment, investment promotion and 

facilitation, ensuring corporate social responsibility and best practices, implementation and 

review of regulation, and international cooperation.
213

 

The framework contains detailed policy guidelines and options on how to integrate the 

principles of sustainable development into national and international investment laws and 

policy. The international investment policy   guidelines responds to international investment 

policy challenges and suggests how to integrate sustainable development in to different 

sections of the agreement like the preamble, scope and definition  admission ,standards of 

treatment and protection, public policy exceptions, dispute settlement, investor obligations and 

responsibilities, relationship to other  agreements ,not lowering of standards clause, investment 

promotion, institutional set-up, and final provisions. 
214

 Similarly, the national investment 

policy  guidelines  responds to national investment policy challenges and suggest how to 

integrate investment policy with development strategy,  how to ensure policy coherence and 

design investment policies in support of sustainable development, and how to improve policy 

effectiveness.
215

 The national investment policy guidelines are organized in four sections, 

starting from the strategic level, which aims to ensure integration of investment policy in 

overall development strategy, to investment-related policy areas such as taxation, labor and 

environment, to conclude with a section on investment policy effectiveness.
216

  

The first section of the national guidelines states that investment policy should be geared 

towards the realization of national sustainable development goals and should set out strategic 

priorities, including investment in specific economic activities, areas for mutual reinforcement 

of public and private investment, and investment that makes a significant development 

contribution by creating decent work opportunities, enhancing sustainability, and/or by 

expanding and qualitatively improving productive capacity and international 

competitiveness.
217

 Moreover, it adds that to insure strategic investment policy priorities and 

investment policy coherence for productive capacity building, the investment‟s potential for job 

creation, skills and technology transfer, and the dissemination of know-how, infrastructure 
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development, to generate business linkages and stimulate local enterprise development should 

be a key criterion in determining investment policy and priorities.
218

  

The second  section of the national guidelines deals with Investment regulation  which aimed 

at designing investment-specific policies regarding establishment and operations, treatment 

and protection, investor responsibilities, and investment promotion and facilitation. As regard 

openness, the guidelines calls for general policy of openness and avoidance of protectionism 

subject to qualifications and selective restrictions to address development needs and policy 

concerns.
219

 It adds that the policy shall respect property right and freedom of operation and 

management in accordance with the existing domestic law. Besides, performance requirements 

and related operational constraints should be used sparingly and to the extent that they are 

necessary to achieve legitimate public policy purposes.
220

 Such requirement need to be in 

compliance with international obligations and would typically be imposed principally as 

conditions for special privileges, including fiscal or financial incentives. 

As regard, treatment and protection of investor, the guidelines states that investor shall granted 

treatment based on rules of law and core standards of treatment like NT, rules against 

expropriation, transfer of funds, contract enforcement and dispute settlement subject to 

transparent and periodically reviewed development objectives exceptions. 
221

 As a corollary to 

these rights, investment policy shall incorporate obligation of responsible investment like 

compliance with a host country‟s laws; encourage adherence to international standards of 

responsible investment like ILO Declaration, the OECD Guidelines, the UNCTAD, FAO 

IFAD and WB Principles for Responsible Agricultural Investment, UN Guiding Principles on 

business and Human Rights and others, or translate these soft rules into national legislation.
222

 

As regard investment promotion and facilitation, the guidelines recommend that justification 

for investment incentives should be directly and explicitly derived from the country‟s 

development strategy, and environmental, labor and other regulatory standards should not be 

lowered as a means to attract investment, or to compete for investment in a regulatory race to 
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the bottom. Furthermore, the policy shall promote business linkages and spillover through 

different means like direct intermediation between national and foreign investors; support to 

national companies for process or technology upgrading; selective FDI targeting; and 

establishment of national norms and standards along the lines of international one. 

The third section of the national investment policy guidelines deals with ensuring coherence 

with other policy areas such as taxation, labor market regulation, access to land, corporate 

responsibility and governance, and environmental protection. Accordingly, the guidelines 

require a transparent and predictable corporate taxation and fiscal incentive aimed to 

compensate unattractive investment with sunset rules.
223

 To enhance corporate social 

responsibility, investment policy should encourage compliance with standards of responsible 

investment and corporate behavior through different means like incorporating existing 

standards into regulatory initiatives, and/or turning voluntary standards into regulation.
224

 

With regard to labor regulation, the guidelines provide rules relating to balancing labor market 

flexibility and protection of employees‟ core labor standard.
225

 Accordingly, the guidelines 

states that labor market regulation should support job creation objectives in investment policy 

while at the same time protecting employees from abusive labor practices. In this regard, 

countries need to guarantee internationally recognized core labor standards; in particular 

regarding child labor, the right for collective representation and other core protections as 

guaranteed by the ILO conventions and put in place effective mechanisms to promote core 

labor standards. Moreover, the policy should avoid unduly restricting or delaying the 

employment of foreign personnel at times they are needed for the success of individual 

investment projects but employment opportunities for nationals in jobs they can adequately fill 

should be promoted. Beside, employment condition of expatriate should be time bound and 

encourage transfer of skill to local staff through training requirements. 

Land and environmental issues are other points that have been dealt with under section three 

of the guidelines. As regard access to land, the policy should aim to ease investor‟s access to 

land titles, adequately register and protect them, and guarantee stability while paying 

                                                           
223

 Id. at 64. 
224

 Id.  
225

 Id. at 66. 



54 

 

 
 

particular care in putting in place and enforcing regulations to protect the long-term national 

interest and not compromise it for short-term gains by special interest groups.
226

  In this 

regard, adherence to the UNCTAD, FAO, IFAD, and World Bank Principles for Responsible 

Agricultural Investment should be encouraged. With respect to environmental policy, the 

guidelines states that the investment policy shall incorporate environmental impact assessment 

and encourage investors to adhere to international environmental standards or legally require 

strict adherence to international best practices.
227

 

The fourth section of the national guidelines deals with investment policy effectiveness 

through building effective public institutions to implement investment policy, inter agency 

cooperation and anti-corruption effort in the implementation of investment policies 

governments should strive to achieve.
228

 The investment policy should put in place the 

mechanism used to  promote coordination between national and subnational level of 

government, find ways of  identifying the crosscutting regulatory issues and develop the 

regulatory management capacity and performance.
229

 The policy should adopt effective anti-

corruption legislation for which international best practices should serve as guidance. 
230

 

Policy design and implementation should be a continuous process of fine-tuning and 

adaptation to changing needs and circumstances and measured against its objectives of benefit 

attraction and impacts.
231

 

3.2.2.2. Commonwealth secretariat’s guide for developing countries 

In August 2012, the Commonwealth Secretariat launched its Guide, Integrating Sustainable 

Development into International Investment Agreements: A Guide for Developing Countries.
232

 

Sharing the similar concern with that of UNACTAD‟s investment policy framework, the guide 

consolidated the best practices in international investment policy making and provides a 

comprehensive guidance on how to integrate sustainable development in international 
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investment agreement. To this end it coves ranges of issues such as linking investment and 

sustainable development as an objective, investor right, investment liberalization, state rights, 

obligations on investors and dispute settlement. These key issues are closely related to the core 

principles provided under UNACTAD investment policy framework to facilitate the effort 

toward new generation of investment treaties, a view implicitly recognized by the guide as 

well. Besides, as the guide was intended to serve as a resource for negotiators and policy 

makers, it goes into greater detail on the links between investment and sustainable 

development, the role of domestic investment laws in insuring investment for sustainable 

development and the different options available for countries 

However, it should be noted that unlike UNACTAD investment policy framework which 

provide guidance for both international and national investment policy in distinct parts, the 

guide primarily focus on integration of sustainable development in to international investment 

agreement.  In this regard, while UNACTAD provides the national investment policy 

guidelines directly, the guide provides a recommendation on integrating sustainable 

development in to national investment law as an option to supplement or complement 

international investment agreement. To this end, the guide provides an option and advice on 

how to integrate sustainable development objective in national investment law with a view to 

align these domestic investment law with international investment agreement at the time of 

treaty negotiation. Accordingly, it indirectly provides guidance for national investment policy 

which could serve as a reference point for a country wishing to integrate sustainable 

development into the domestic investment policy. 

3.3.Toward New Generation Investment Law via International Development 

Law: Recapping a Revolutionary Experience of South Africa 

As has been  exposed in the preceding sections,  the principles  of sustainable development  

that underpins  IDL and  the existing corpus of IDL that exists in the form of soft laws, 

guidelines, standards, and policy frameworks requires the integration of economic, social and 

environmental  pillars of  sustainable development into  investment laws and policy. It should 

be recalled that  IDL is that  part  international  law  which  relates  to  the  international  

control  and  regulation  of  various  aspects  of  national  development including investment, 

and hence, it follows that  IDL regulates and  guides the would be content of national 
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investment laws. Accordingly, IDL guides the states to regulate investment in a manner that 

mobilize investment for  sustainable development  through adoption of national investment 

laws and policy that aspires to achieve sustainable development, integrate the pillars  

sustainable development , and strike balance between the right of investor and the 

development needs of their people. This guidance role of IDL could be of the interpretive 

guidance when used to interpret the existing national investment laws that adopted the 

principle of sustainable development as their purpose clause, or legislative guidance when they 

are used as a benchmark to legislate new investment law, or of appraisal type when IDL is 

used to evaluate effectiveness and sustainability of existing national investment laws. Hence, 

the implication of IDL to the national investment law is straight forward as it guides national 

investment law toward sustainable development objectives. 

Accordingly, the aforementioned discussion on the legal framework on IDL reveals that IDL 

tries to provide different legal and normative framework that aspires to regulate investment for 

sustainable development. However, despite the several attempt, there is no comprehensive 

international legal framework on investment.
233

 The basic reason for the failure to reach a 

comprehensive multilateral agreement on investment is that developed countries seek to 

establish international law which liberalize and protect foreign investment and constrain the 

liberty of the receiving countries while developing countries oppose its establishment with a 

view to maintain broad rights of regulatory freedom through national laws.
234

   

With this systematic failure, response has been a clear shift to bilateralism which resulted in 

proliferation of BITs.
235

 Again, the proliferated BITs have been tainted by a number of flaws 

that they are unable to give solution to the sustainable development needs. Initially, BITs were 

designed by developed countries to protect their investors when they invest abroad typically in 

developing countries.
236

 Developing countries compete for foreign investment and many 

governments consider BITs to be a necessary component of a strategy to attract it but study 

shows a weak correlation between signing BITs and FDI inflow, and thus BITs are neither 
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necessary nor sufficient to attract FDI.
237

 Besides, conventional investment agreements are 

also under growing Scrutiny for their failure to integrate sustainable objective; rebalance the 

rights and obligations of investors and states; restrict policy space for sustainable 

development; and their failure to link investment policies with other public policies such as 

environmental, human right and labor policies.
238

  

The aforementioned defects of the BITs in respect of sustainable development coupled with 

absence of comprehensive multilateral convention that address the concern of sustainable 

development in investment regulation has resulted in proliferation a new generation laws.
239

 

Accordingly, a new generation of investment policies are emerging at both international and 

national level, pursuing a broader and more intricate development policy agenda, while 

building and maintaining a generally favourable investment climate.
240

  The New generation 

investment policies place inclusive growth and sustainable development at the heart of efforts 

to attract and benefit from investment. They aim to systematically integrate core elements 

sustainable development including environmental, social and poverty alleviation concerns as 

well as investor‟s responsibility in these areas at the national and international policy making 

and implementation. 
241

 In short, such “new generation” investment policy are characterized 

by recognition of the role of investment as a primary driver of economic growth; desire to 

pursue sustainable development through responsible investment, placing social and 

environmental goals on the same footing as economic growth, fostering responsible investor 

behaviour and incorporating principles of corporate social responsibility; and ensuring policy 

coherence and effectiveness in their design and implementation.
242

  

                                                           
237

 James X Carim, International Investment Agreements and Africa‟s Structural Transformation: A Perspective 

from South Africa ,in RETHINKING BILATERAL INVESTMENT TREATIES: CRITICAL ISSUES AND POLICY CHOICES 

51-67(Kavaljit Singh and Burghard Ilge Eds.2016); This  position is based  on the series of premises that the 

number of countries that receive substantial FDI but do not hold bilateral investment agreements; that Japan, the 

second largest source of FDI in the world, has signed only four BITs; South Attracts FDI from the countries with 

which she has no BITs; that Brazil, a receiver of substantial FDI, does not hold any ratified BIT agreements, and 

Similarly, numerous countries that have ratified BITs  are having difficulties attracting FDI, particularly in sub-

Saharan Africa; Id. 
238

James X Carim. International Investment Rule-making: Trends, Challenges and Way Forward, in RETHINKING 

BILATERAL INVESTMENT TREATIES: CRITICAL ISSUES AND POLICY CHOICES 19, 19-27(Kavaljit Singh and 

Burghard Ilge Eds., 2016). 
239

 Lorenzo Cotula, Investment treaties and sustainable development:  an overview, IISD Briefing, May 2014  

available  at  http://pubs.iied.org/17238IIED (Accessed on 27
th

 january,2018). 
240

 The UNACTAD Investment Policy Framework,, at 6.  
241

 Id. at 17. 
242

 Id. 

http://pubs.iied.org/17238IIED


58 

 

 
 

With such emergence of new generation investment laws, investment-development paradigm 

has been shifted towards sustainable development in terms of both national and international 

investment policy-making as advocated by IDL. At international level, there is a growing 

tendency to revisit the existing BITs, renegotiate or terminate, and replace it with new 

generation BITs that are crafted in line with sustainable development.
243

 At the national level, 

this manifests itself in investment policy measures such as those taking the form of regulations 

for the pursuit of environmental or social objectives or industrial policies that dedicated 

attract, promote and mobilize investment for sustainable development.
244

 In such course 

toward new generation investment laws, the pre-existing or the newly emerging bodies of IDL 

that has been discussed in the preceding sections has been considered as bench mark for the 

reform toward new generation investment law.  Sustainable development and its principles 

guide domestic and international law in many areas of economic, social and environmental 

policy, and triggers and guides the moves toward new generation investment laws. Legal 

norms and guidelines of IDL provide guidance on how countries can maximize the sustainable 

development benefits from investment. International organization like UNACTAD is 

accelerating the move toward new generation investment laws which is in line with IDL 

through preparation of investment policy framework for sustainable development and 

guidelines, and by identifying and directing to the best practice.  

Against this backdrop a number of countries have been revisiting their BITs and reforming 

their national investment law in light of sustainable development objectives.
245

  Over the past 

decade or so, at least 110 countries have reviewed their national and/or international 

investment policies.
246

  Furthermore, more than 100 countries, particularly developing 

countries have adopted a national investment law that overlaps with BITs, containing a 

preamble, provisions on definitions, objectives, entry and establishment, treatment and 

operation, investment promotion and dispute settlement.
247

  Even more, countries like South 
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Africa has launched process of terminating certain of their BITs and governing foreign 

investment by dedicated national investment law.
248

  

Of such reform toward new generation investment laws, South Africa exemplifies a 

revolutionary approach in revisiting her BITs and codifying the provisions of BITs into 

domestic investment laws in a manner that equally protect investment while maintaining 

regulatory option for sustainable development. In 2007, South Africa„s department of trade 

and industry (DTI) initiated a review of the investment policy with a view to develop a policy 

framework and guidelines for assessing the existing BITs, and to recommend for future 

investment policy direction.
249

 The  review process  is  prompted  by  shifts  in  international  

development policy  thinking  around  the  world, the internationally triggered agenda of IDL  

to ensure that investment contribute more decisively to inclusive growth  and sustainable 

development ,and the need  insure foreign investment contribute to  eradication  poverty and  

inequality,  and sustainable development  of south African people.
250

  The South Africa‟s BITs 

review process coincided with the global dissatisfaction with BITs and updating processes in 

other countries like United States, India, Indonesia and Australia, and hence such an 

experience could potentially be replicated by many other developing countries. 251 

After conducting a review between 2007 and 2010, the DTI identified a range of concerns 

associated with BITs and came to the following conclusions supporting the need for a 

regulatory change to the prevailing BIT system. The policy review held that there was no 

direct link between having a BIT and the level of FDI inflows ; BITs restrain the government 

from regulating in the public interest; BITs are inconsistent with the South African 

Constitution; South  African  Constitution and other  domestic law  provides  sufficient 

protection to  all  investors,  and  that  these  protections  can  be adequately enforced through 

the South African legal system and courts.
252

 It was further argued that new investment rules 

in BITs prevent developing countries from requiring foreign companies to transfer technology, 

train local workers, or source inputs locally, and that under such conditions investment would 
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fail to enhance development.
253  In short, the DTI described the existing BITs as unequal and 

exploitative agreements which prohibited very policies needed to fight poverty.
254

 

Taking the findings of the review into account, the South African Cabinet decided in July 

2010 that South Africa would: refrain from entering into BITs unless there are compelling 

political or economic reasons to do so; terminate existing BITs and offer partners the 

possibility to re-negotiate BITs on the basis of a new model; develop a new Foreign 

Investment Act that is aligned with the Constitution , and clarifies and consolidate  typical BIT 

provisions under South African domestic   investment law; and establish an Inter-Ministerial 

Committee to oversee this work.
255

 Accordingly, the government terminated its BITs with a 

number of European states and introduced the Draft Promotion and Protection of Investment 

Bill with a view to provide domestic framework  that would protect both foreign and domestic, 

in line with  Constitution and in effect replacing the BITs it was terminating.
256

 The bill was 

published in 2013 for public comment; Consultations involving a wide range of stakeholders 

took place over a three-year period, and passed by the National Assembly and published as the 

Protection of Investment in 2015.
257

 The new Investment Act includes important investment 

protection commitments while preserving the right of South Africa to pursue legitimate public 

policy objectives. It does not introduce any new restrictions on investment but it clarifies the 

non-discriminatory protections offered to all investors from all countries.  

The act is organized in 16 sections dealing with definitions, Investment, Interpretation of Act, 

purpose of Act, application of Act, fair  administrative treatment, right of establishment, NT , 

and Physical security of investment, legal protection of property, transfer of funds, right to 

regulate, dispute resolution, regulations, transitional arrangements, short title and 

commencement. The  general  texture  of  the  Act  reflects  a  government  that  is  in  need  of  

expansive regulatory space  for its sustainable development agenda and the progressive 

realization of socio-economic rights. The preamble states that purpose of the act is to provide 

for the legislative protection of investors and the protection and promotion of investment; to 
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achieve a balance of rights and obligations that apply to all investors; and to provide for 

matters connected therewith. It tries  to  balance  the  need  for investment  and  the  state‟s  

developmental  objectives  as  enshrined  in  the  Constitution.  It recognizes the importance 

that investment plays in job creation, economic growth, sustainable development, and the 

well-being of the people of South Africa and affirms the government‟s right to regulate in the 

public interest in accordance with the law. In short, the Act confirms South Africa‟s 

commitment to an open, transparent environment for foreign investment that supports 

sustainable development and respect international human rights law. 

Under the definition part,
258

 the Acts defined important terminologies like investor and 

investment. The term “investor” is defined as anyone who holds an investment in South Africa 

regardless of nationality.
259

 Hence, the act covers both local and foreign investors. The Act 

defines investment to be protected under this legislation as „enterprise-based‟ requiring 

„material economic investment‟ and, thus, does not cover short-term portfolio investments or 

speculative investments. The definition of investment in the Act  is quite good by international 

standards and  is  a  progressive  definition  codifying  the  Salini  test.
260

  

The interpretation clause and the purpose of the Act have been provided under section 3 and 4 

of the Act respectively. The interpretation clause provides that the Act must be interpreted and 

applied in a manner that is consistent with its purposes; the Constitution including the bill of 

rights, customary international law and international law; and. any relevant convention or 

international agreement to which the Republic is or becomes a party provided that they are 

consistent with the constitution. Section 4 asserted that the , purpose of this Act is to protect 

investment in accordance with and subject to the Constitution, in a manner which balances the 

public interest and the rights and obligations of investors; affirm the Republic‟s sovereign 

right to regulate investments in the public interest; and confirm the bill of rights in the 

Constitution and the law that apply to all investors and their investments in the Republic. 

Section 7 of the highlights screening of investments and denies right to establishment but with 

no detailed stipulations as to criteria, condition and procedure of screening and list of 

prohibited establishment. It states that investments must be established in compliance with the 
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laws of the Republic and the Act does not create a right for a foreign investor or prospective 

foreign investor to establish an investment in the Republic. In effect, it codifies sovereign a 

right of the republic to accept or deny aliens entering into its territory by denying the right of 

establishment. 

The act clarifies standards of protection for investors, both foreign and domestic, by setting 

out provisions ordinarily found in BITs and customary international law in a manner that is 

consistent with the constitution.
261

 Accordingly, the Act aligns fair administrative treatment, 

right of establishment, NT, and Physical security of investment, legal protection of property, 

and transfer of funds with South Africa‟s constitutional principles.
262

  Section 8 of the Act 

provides the NT standard which prohibits discrimination between foreign and domestic 

investor in like circumstances. It also stipulates the criteria to determine likeness and provides 

host of exceptions to NT in respect of measures to redress inequalities as stated in the South 

African constitution and to uphold rights guaranteed in the constitution. These exceptions 

allow the government to address its social and economic inequalities without violating the NT 

standard. Section 9 of the Act accord foreign investors and their investments a level of 

physical securities that may be generally provided to domestic investors in accordance with 

minimum standards of customary international law and subject to available resources and 

capacity. As regard legal property protection, section 10 of the act states that investors have 

the right to property in terms of section 25 of the Constitution.
263

 

Under the right to regulate, it specifies that the government may take measures to, redress 

inequalities; preserve cultural heritage; foster economic development and industrialization; 

achieve socio-economic rights; and protect health and the environment etc.
264

 The provision 

on transfer of funds confirms existing practice in South Africa that allows investors to freely 

invest and repatriate returns subject to taxation and other applicable legislation.
265

 The 

provision on dispute settlement provides that investor that has a dispute in respect of action 

taken by the government which action affected an investment of such foreign investor may 
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request the department to facilitate the resolution of such dispute by appointing mediator with 

a view to resolve any concern amicably.
266

 If foreign investors seek to challenge a government 

measure, the jurisdiction for the settlement of disputes would be any competent South African 

court, statutory body or independent tribunal, with arbitration following the terms of South 

Africa‟s arbitration laws.
267

 The government may consent to international arbitration in respect 

of investments covered by the Act, subject to the exhaustion of domestic remedies. Such 

arbitration will be conducted between the Republic and the home state of the applicable 

investor and not with the investor himself.
268

 

Finally, it is noteworthy that the Act excludes three provisions provided for in most BITs. 

First, principle of Fair and Equitable treatment (FET) is left out and instead it adopted 

relatively narrower concept of fair administrative treatment in accordance with South Africa‟s 

laws. FET was omitted to reduce risk of litigation by investor as the principles is deemed to be 

not well codified in international law, was too widely framed and subject to controversial 

interpretation. Second, MFN principles have been excluded from the Act as it was believed 

that as the act applies to all investors and the nationality of an investor may be mute issues as 

so long as NT is observed. Lastly, resort to international arbitration directly by investor is 

excluded as international dispute resolution is biased in favor of investor while South African 

courts are considered to be sufficiently independent to protect foreign investor.
269

 

Overall, through all these efforts, South Africa envisions a legal and policy framework for 

investment that learns from the lessons of the past and is better attuned to the challenges of 

sustainable development and inclusive growth. The act provides South Africa with a good 

opportunity to reconfirm its commitment to protecting foreign investment in line with both 

domestic priorities as well as international obligations. 
270

 Therefore, the approach of South 

Africa systematically responds to the existing challenges to realize the motto of investment for 

South Africa and other African nations including Ethiopia could learn from this revolutionary 

experience of South Africa. 
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4. HARNESSING ETHIOPIA’S INVESTMENT LAW FOR SUSTAINAIBLE 

DEVELOMENT VIA INTERNATIONAL DEVELOPMENT LAW: AN 

APPRAISAL AND ROADMAP FOR LEGISLATURE 

This chapter critically analyzes sustainability of Ethiopian investment laws in the light of the 

IDL and devises the possible ways of harnessing the Ethiopia‟s investment law for sustainable 

development. To this end, it will first expose the pressing concerns that have been proliferated 

under guise of investment in Ethiopia so as to lay down rational for the need to integrate 

sustainable development into Ethiopian investment law. Next, it will provide a critical 

appraisal on whether the three pillars of sustainable development are adequately integrated in 

Ethiopian investment laws in the manner that responds the existing challenges of sustainable 

development. Later on, the chapter proposes the possible ways of integrating sustainable 

development into the Ethiopia‟s investment law by using the existing IDL and South Africa‟s 

investment act as a bench mark. In so doing, the chapter will outline a mechanism by which 

the Ethiopia‟s investment proclamation and the investment regulation could be used as a tool 

to mobilize investment for sustainable development in the country. 

4.1. Exposing Pressing Need for Harnessing Investment Law for Sustainable 

Development in Ethiopia: A Quest for Sustainability 

This subsection exposes the existing tragedy and burning issues under guise of investment in 

Ethiopia as a series problem that requires integration of the principles of sustainable 

development into Ethiopia‟s investment laws. Accordingly it establishes the quest for 

inclusive economic growth, respect for human right and need to curb social and environmental 

protection in course of investment as pressing issues that necessitate harnessing Ethiopian 

investment laws for sustainable development. The discussion is primarily based on inference 

made on the basis of the existing literatures but some key informant interview has also been 

used to buttress and update the inference made on the basis of the existing literatures. 

4.1.1. The Need to Mobilize Investment for Inclusive Economic Growth 

The underlining assumption behind attraction, protection and promotion of investment in a 

given country is that such investment specially FDI will boost economic growth through job 

creation,  technology transfer, transfer of managerial skill , and the same justification has been 
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pleaded by Ethiopian government in its policy toward investment.
271

 However, the close 

inspection of how investment operates in the country suggests that such expected economic 

benefit of investment remained elusive and unfulfilled promises especially for the concerned 

local communities. In this regard, different study and report of the alerting institution and data 

obtained from the key informants covered under the study revealed that investment in 

Ethiopia, especially large scale land investment, have little or no economic significance to the 

local community. For instance, the Oakland Institute argues that the large-scale land transfer in 

Ethiopia manufactures hunger and poverty because the government takes away key coping 

strategies from its people and impacts the livelihoods of millions.
272

 Das and Grant also found 

that the large-scale land transfer in Ethiopia displaces poor and vulnerable populations which 

in turn exacerbate poverty and food insecurity.
273

  Even more, the products of this large scale 

agricultural investment is primary designed for export; they are not utilized for local 

consumption so as to ensure food security in the country.  Moreover, opposition  party  leader  

and  scholars  in  the  field , professor Merara  Gudina has been quoted to complain that  the 

stated promises of  large  scale  land  deal  like employment creation, technology  transfer, 

development and  boosting  export  earnings are empty or utterly inadequate, and are not up to 

the standard of the propagated  promises. 
274

  

Accordingly, different study  found that   most of the  lease contract signed  with large scale 

land investor in the country were clearly not negotiated with job creation in mind, that they do 

not contain local  content  provisions  requiring  the  lessee  to  prioritize  local  workforce in  

recruitment. 
275

 It  is also  revealed that majority of the  jobs are labourer positions, are often 

seasonal and short term in nature, workers will not be fully paid, or the rate of wages is very 

low that is not commensurate with the service rendered by the workers, even the  costs  of  
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living  cannot  be  guaranteed.
 
 In addition, there is also a concern that most of the employees, 

specially the managerial employee and skill operator, came from other parts of Ethiopia rather 

than the local or indigenous people.
276

 Even worse, in most of the cases, Peasants who had 

farming plots in the land were denied certification of their plots and thus were not eligible for 

compensation when the land was taken by the investor.
277

 Transfer of managerial skills to 

local personnel claimed by the government is also illusory because the foreign investor does 

not allow higher managerial positions such as departmental head for local professionals, and 

thus personnel who are employed cannot acquire new skills.
278

  

Moreover, the interview with the key informants covered by the study confirms that expected 

economic benefit of investment remained elusive for local community. In this regard, key 

informant from the Ethiopian investment commission claimed that the foreign investment has 

contributed a lot to the economic development of the country through foreign currency 

earnings and revenue generation but he confirms that poor labour standard and very low level 

of wages had made it insignificant in improving the livelihood of the local people.
279

 

According to Mesay, wages rate in Ethiopia is seven times lower than the payment in Asian 

countries and he asserted that we consider this cheap labour wages as opportunity for 

investment.
280

 The informant from OFC stated that both FDI and domestic investment in 

Oromia produce no significant economic contribution to the local community due to its cheap 

wages standards, and even more, the prevailing wages rate is not enough to cover rent price of 

the residential house. 
281

 Besides, the informants from  Oromia investment commission and 

OFC confirmed that  the employee are recruited from the other parts of the country and that in 

some situation the managerial employee do not understand the local language of the place of 

investment and this in turn incapacitated the employments of local people.
282

 The informants 

also exposed different economic problem of investment such as eviction from the land without 
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adequate compensation,  lack of transparency and corruption in compensation and valuation,  

cheap land lease price to investor, and absence effective rehabilitation mechanism.  

As a result, the operation of investment in the country undermined economic development of 

local community; progressively marginalize smallholders, and eventually turning local farmers 

into a mere guards or beggars.
283

 In this regard, kuma stated that even after getting 

compensation, the farmer use up the proceeds of compensation within short period of time due 

to absence of effective rehabilitation mechanism.
284

 As a solution, Birmaduma mentioned that 

his party proposed a policy that local residents displaced as a result of investment project be a 

shareholder to the investment in question in return for their land.
285

 

In nutshell, investment in the country missed the essence of inclusive economic growth. 

Perhaps, it may contribute to the national economy at the macro level, yet have limited impact 

on poverty reduction and economic empowerment of local community. It shall be noted that 

practice and policy of any investment should primarily target economic empowerment of local 

people and its outcomes must be evaluated in terms of its potential advantages to the poor 

smallholders and indigenous peoples
286

 but such quality is missing from most of investment in 

Ethiopia. In this regard, Kuma stated that to ensure economic benefit of investment for local 

community, a number of investments that failed to accord any benefit to the community in 

accordance with the terms of the contract, and those investment that are licenced in favour of 

individual through a corrupt practice are closed as part of the reform agenda in the region.
287

 

Keeping the aforementioned issues in mind, it is difficult to differentiate whether an 

investment in the country is a tool for development or a tool of dispossessions and economic 

marginalization of local communities. Hence, the author believes that the aforementioned 

discussion that cast doubt in economic sustainability of investment practice in Ethiopia calls 

for the need to harness Ethiopian investment laws for sustainable development. 
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4.1.2. Pressing Need to Foil Human Right Violation in the Name Of Investment 

Different international human right instrument to which Ethiopia is a party recognized the 

inalienable and inviolable human rights and imposed a duty to respect, protect and promote 

these right on states. In line with these requirements, FDRE constitution provides lists of 

human right provision and reaffirms their inviolability and inalienability. Most importantly, 

the constitution adopted the human right based approach to development and dictates that no 

development program and investment project shall be implemented at the expense of 

fundamental right and freedom. However, as has been highlighted in the introductory part of 

this paper, different study and report of alerting institution discloses mass violation of human 

right such as land right, labor right, right to food, cultural right, right of indigenous people, and 

forced villagization and resettlement in the name of investment in Ethiopia, and to some 

extent, such violation are also confirmed by the data obtained from the informants covered by 

the study. The perpetrators are both government and individual investor. The investors engage 

themselves directly or indirectly in suppression of human rights to ensure the continued 

maintenance of regimes favourable to investors.
288

 The government commits violation of 

human right in the course facilitating and protecting investment.
289

  

The prevalence of human right violation in the name of investment in Ethiopia is particularly 

evident if one examines the practice of aggressive large scale land investment running in 

Oromiya and Ganbella region, and the viligization program implemented by the government to 

facilitate such investments. According to Human Rights Watch, the government of Ethiopia 

has relocated tens of thousands of indigenous people and leased out an estimated  millions  of 

hectares of land to investors and these lease arrangement are negotiated between investors and 

the federal or regional governments
 290

 The study conducted by the Oakland institute also 

noted  that in its  aggressive  pursuit  of  agricultural  investment, the Ethiopian government 

has forcibly displaced hundreds of thousands of  indigenous people from their lands, and has 

arbitrarily arrested and beaten individuals  who have refused to comply with its policies.
291
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Refuting all  evidence,  the  Ethiopian  government  insists  that  consultations  are  being  held 

with host communities in all instances where land deals are occurring, no farmers are being  

displaced, and  the  land  being  granted  is  unused.
292

 However, Oakland institute‟s field 

investigation found that consultations with local indigenous communities did not occur, in 

violation of their right to Free and Prior Informed Consent, the claimed land is used for 

grazing and never unused as claimed by the government.
293

 

The data obtained from the key informants covered under study confirmed the prevalence of 

human right violation under guise of investment in Ethiopia.  In this regard, informant from 

the Ethiopian investment commission claimed that though there might be human right 

violation in the course of investment in the country, such violence is natural for developing 

countries like Ethiopia and hence it‟s not peculiar to Ethiopia.
294

 Accordingly, he hesitates to 

unequivocally deny or confirm the prevalence of violation of human right under guise of 

investment in the country. The informant from Oromiya investment commission on his part 

unequivocally confirmed that operation of investment in the region is full of human right 

violation and stated that the government is striking to improve human right condition in 

general including investment related human right issues.
295

 The informant from OFC, 

Birmaduma, disclosed the gross violation of human right by the investor and the government 

organ which includes forced eviction from the land, violation of right to food, clothing, and 

right to life, labour right, sexual harassment and rape at work place. 
296

 All of the informants 

confirmed that there is no practice of conducting human right impact assessment before the 

implementation of any project even if it is likely to produce adverse human right impacts to 

the local community. 

Unfortunately, the Ethiopian government has so thoroughly repressed  any  form  of  open  

political  debate and public participation in its development  policies  that  the  people  affected  

by  them  have  no  way  to speak out without punishment even through their elected regional 

representatives, and hence the decision and implementation of development project remained 
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top down imposition from the federal government.
297

  In this regard, the informants of the 

three institutions also confirmed that the notion of public participation is almost missing from 

Ethiopian investment process. Kuma states that the notion of public consultation is at its infant 

stage but he claimed that the government of Oromiya regional state recognized importance of 

public consultation and started to make public consultation as part of the reformation agenda 

triggered by government.
298

  Even worse, according to the Oakland institute
299

, let alone the 

concerned local communities, the local officials were not consulted in most of the decision to 

transfer the land to investors, and as a result, the regions are not be able to protect the right of 

indigenous peoples not to be removed from their lands without their free, prior and informed 

consent by the decision of Federal authorities usurping the jurisdiction of the regions. 

Acknowledging this problem to some extent, Kuma stated that the government is working to 

come up with the policy that the federal authority should not licence investment in the region 

unless the investor obtained the investment land from the concerned regional authority and this 

will in turn give an opportunity for the regional authority to indirectly participate in the 

decision on investment permit to be issued by federal authority.
300

 

Overall all, as can be understood from the above discussion about the incidence of human 

right violation in the name of investment in Ethiopia, the investment practice  in the country 

reverses human right based approach to development and rushes for economic growth at the 

expense of human right and freedom of the local communities. Hence, to curb such human 

right violation in the name of investment, Ethiopia need to have an effective investment law 

that adequately integrate the human right protection in to investment process and decision. 

And thus, harnessing Ethiopian investment law for sustainable development aids a lot in 

ensuring protection of human right in the course of investment. 
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4.1.3. Need to Curb Social and Environmental Harm under Guise of Investment  

Addressing social and environmental concern in any investment process is among key 

elements of sustainable development and this assertion has been reflected under FDRE 

constitution. However, different research and report of the relevant institution discloses a 

tragic social and environmental impact of investment in Ethiopia especially in large scale 

commercial agricultural investment and floriculture investment, and most recently in the so 

called donkey slaughter investment. Accordingly, the environmental impacts like water 

pollution, soil pollution and degradation, air pollution, human and cattle health hazards, 

defective pregnancy,  risk on aquatic life, as well as water logging and salinization has been 

identified in different floriculture industries.
301

  Moreover, the waste and the gasses emitted 

from a certain factory had polluted the air in the surrounding area causing respiratory 

problems to the nearly people.
302

 All of the informants covered under the study confirmed the 

prevalence of aforementioned impacts of investment on the environment.
303

 In fact, the 

informants from both governmental authorities claimed that government is trying its best to 

minimize these environmental impacts of investment within the existing capacity. 

Among the social impacts  identified  in floriculture  industry includes  poor labour standards, 

absence of worker‟s health and occupational safety, sexual  harassment, health problems and 

improper compensation for previous land holders.
304

 Adverse socio cultural impacts on local 

community are prevalent in large scale land investment as well.  All informants confirmed that 

there exist enormous social and cultural impacts of investment in the country. Socio-cultural 

impacts of investment exposed by the informants from Oromiya investment commission and 

OFC includes deterioration of infrastructural facility, food insecurity and famine, cultural 

disappearance, social marginalization and identity crisis, and excessive labour exploitation that 

is approximate to slavery and feudal system.
305

  To curb these socio-cultural impacts that arise 

due to eviction from the land for investment, Birmadumma stated that his party proposed a 

requirement that investment should not displace indigenous and local people for more than ten 
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kilo meters.
306

 This is because, in Ethiopia, the issue of land is very sensitive, and to many 

Ethiopians, land is not merely a commodity but is a critical component of their social identity 

and that the loss of land, whether farmland, grazing areas, or areas of religious or cultural 

value, has serious impacts on local people, their identity and socioeconomic conditions.
307

 

The other unusual investment that resulted in dramatic socio-cultural impacts on the local 

community is the opening of donkey slaughterhouses by Chinese company in Bishoftu town, 

that is absolutely insult to the culture of local people.  In this regard, the informant from the 

Ethiopian investment commission insisted that our primary goal is to attract investment for 

economic growth and that so long as it benefits the economy of the country in the form of 

foreign currency earnings or revenue generation, and so long as it is not used for domestic 

consumption, there is no wrong in licensing donkey slaughter investment.
308

 He added that 

such objection emanates from misconception about investment and attitudinal problem, and 

hence we should work on awareness creation rather that rejecting investment for the sake of 

culture and morality.
309

 The informant from Oromia investment commission on other hand 

bitterly opposed any act of licensing  investment that have adverse impacts on culture and 

moral values ,and asserted that these kind of investment will neither permitted nor given 

investment land for operation in Oromia in future. 
310

 He added that we are on way to include 

socio-cultural impacts assessment as part of project appraisal due to protest from community. 

In general, it can be submitted that there are tremendous social and environmental impacts in 

the course of investment in Ethiopia, and it seems both investor and government turned blind 

eye to such negative impacts of investment. In this regard, all informants confirmed that there 

is no practice of requiring social and cultural impacts assessment for the implementation of the 

investment project, and even existing environmental impact assessment is too weak in 

implementation and supervision.
311

Hence, this and other social and environmental impact 

under guise of investment demands integration of social and environmental pillars of 

sustainable development into Ethiopia‟s investment laws. 
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4.2. Appraising the Sustainability of Ethiopia’s Investment Laws In Light 

Of International Development Laws: Where It Stands? 

This section evaluates the extent to which sustainable development objectives are integrated 

under the Ethiopia‟s investment law. Accordingly, it critically appraises whether economic, 

social and environmental pillars of sustainable development are adequately incorporated under 

the Ethiopia‟s investment proclamation and the investment regulation.  

4.2.1. Ethiopia’s Investment Law and Economic Development Pillar   

As has been highlighted earlier in the preceding chapters, ensuring inclusive and equitable 

economic growth in a development process is a tenet of the economic pillar of sustainable 

development. Under the New Delhi Declaration, the economic pillar has been reaffirmed by 

the principles of integration, and reflected in principle of equity and eradication of poverty, 

and principle of common but differentiated responsibilities. Collectively, it has been echoed 

through these principles that economic pillar of sustainable development requires any 

development process(including investment) to improve economic condition of people 

inclusively and equitably in terms of quantity  such  as increment in   real income and 

technological capacity to produce goods  and services  or in  terms  of  quality  such  as 

material welfare, poverty eradication,  raising living standards and ensuring full employment. 

Toward these overarching goals, the economic pillar requires the investment project to boost 

inclusive and equitable economic growth through job creation, revenue generation, transfer of 

technology and managerial skill, research and development, export promotion etc. But much 

of this economic ambition depends on the way investment is regulated. And hence, to reap the 

economic benefit of investment, sustainable development calls for legal arrangement to 

maximize positive linkages with the local economy through different means like introduction 

of performance requirements.  

Accordingly, recognizing this  critical role of  investment as an engine of economic growth, 

different instruments, guidelines, standards, and principles has been developed as part of IDL 

perusing economic growth as one of their objective. In particular, UNACTAC Code of 

conduct for MNC and OECD guidelines for MN requires companies to adhere to economic 

development policy of country, contribute to economic development, transfer technology, 
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encourage local capacity building, create job opportunity, hire local personnel in priority, 

facilitate training opportunities for employees, give equal opportunity in employment, pay fair 

wages and benefits, and comply with good corporate standard. UNACTAD has combined the 

existing trends in IDL and provides guidance on how to incorporate the economic pillar into 

investment law as an objective, condition for admission or incentive, or as investor‟s 

obligation and state‟s right. Overall sprit of IDL on the issue is that investment law shall 

promote and protect investment that inclusively contributes to the economic growth. 

Being in line with the international aspiration and guidance, the FDRE constitution recognized 

economic pillar of sustainable development within the constituent elements of right to 

sustainable development incorporated under Art.43 and as further reinforced under provision 

dealing with socio-economic right of peoples and economic policy objectives of the country. 

To ensure the realization of the objective of inclusive economic development enshrined in the 

constitution, the detailed investment legislation were enacted perusing this constitutionally 

founded objective of economic development as  an objective. Accordingly the preamble of the 

investment proclamation stipulates the need to encourage investment to accelerate the 

economic development of the country and improve the living standards of its peoples; 

increasing inflow of capital; accelerating transfer of technology in to the country; and 

enhancing and promoting equitable distribution of investment among the region and benefit 

the society as key economic objective that necessitates its enactments. 

Similarly, Art.5 of the proclamation provides the general and specific objective of investment 

that capitalizes on economic development pillar of sustainable development. The general 

objective of investment as articulated under this article is improving the living standard of 

people through realization of sustainable economic and social development. Sub article 1 to 8 

of the provision listed eight specific objectives, seven of which relates to economic 

development pillar of sustainable development. The seven specific objective that relates to 

economic development under Art.5 includes: accelerating economic development; developing 

the domestic market through the growth of production, productivity and services; increasing  

foreign exchange earnings by encouraging  expansion  in volume and variety of  the country‟s 

export products and services and the  improvement of their quality as well as to  save foreign 

exchange through production of import substituting products; encouraging balanced 
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development and integrated economic activity among the regions and  to strengthen the inter-

sectoral  linkages of the economy; enhancing the role of the private sector in accelerated 

economic development; render foreign investment play its proper role in the country‟s 

economic development; and create ample  employment opportunities for Ethiopians and 

fostering the transfer of technical  know-how, of managerial skills, and technology required 

for the progress of the country.
312

 Hence, it can be submitted that economic pillar of 

sustainable development has been overly asserted under both general and specific objective of 

investment under Art.5 of the proclamation.  

As can be understood from the above discussion, both the preamblular and declared objective 

of Ethiopian investment proclamation adequately incorporated the economic pillar of 

sustainable development as an objective of investment, and this made it incongruence with the 

FDRE constitution and the relevant international guidance. However, whether this 

overambitious preambular and declared objective of economic development is translated into 

substantive provisions in the investment proclamation is a matter that needs further scrutiny. It 

should be noted that the expected economic benefit of investment may not automatically 

evaporates from a mere aspiration as an objective of investment. Under the Ethiopia‟s 

investment law, fostering economic growth is declared as an objective of investment but 

investment may fails to create enough positive linkages with the local economy unless there is 

a law that obliges the investor to do so.  For instance, the investment may fails to create 

expected job opportunity, and even if it creates, wages and other benefit may be too low to 

support the employee‟s livelihood, or it may fails to insure equity by targeting the local 

community. Thus, there is no guarantee that investment contribute to economic growth of the 

country, and even if  it contributes to the national economy at macro level, it may fails  play 

role in  poverty reduction, or it may lack sense of equity and inclusiveness. 

One of the best practices to ensure investment for equitable and inclusive economic growth is 

the use of performance requirement which may be imposed as to the conditions for admission 

and operation or linked to incentive.
313

 They could be used to achieve the twin purpose of 
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economic development pillar, enhancing economic growth and insuring that the resulted 

economic growth is inclusive and equitable to the local community. To examine the extent to 

which performance requirement is used to mobilize investment for sustained economic growth 

under the Ethiopia‟s investment laws, it is vital to analyze provisions dealing with investment 

permit and incentive. Arts.12 to 19 of the investment proclamation deals with investment 

permit, however, economic performance requirement, such as local content requirement 

including hiring local personnel, requirement to achieve specific level of jobs and level of 

wage are not explicitly provided as a requirement for application, issuance, renewal and 

expansion or promotion or revocation. Furthermore, incentive provided under the investment 

regulation are linked to few forms of performance requirement like investments in the certain 

sector, certain areas/regions, and export requirement that other important form of economic 

performance are not rewarded by incentive. Hence, the Ethiopia‟s investment laws lack 

adequate rules that explicitly cover all important forms of performance requirement to ensure 

investment for the inclusive economic growth. 

However, though not well organized, there are some provision that may relate to some aspects 

of performance requirement under both investment proclamation and regulation. For instance, 

part 6 of the investment proclamation has provided certain provisions relating to registration 

for technology transfer and collaboration with local investor, nonetheless the provision are 

merely procedural and it is not clear whether technology transfer or collaboration with local 

investor is a requirement for investment permit or operation. Art 37 of the proclamation 

dealing with employment of expatriates is short of providing local employment requirement. 

Even more, it solidifies the investor‟s right to hire expatriate employees. The only limitation to 

employment of expatriate under the proclamation is that an investor who employed expatriate 

for the operation of business is required to replace, within a limited period, such expatriate by 

Ethiopian employee, by arranging a necessary training.
314

The list of performance requirement 

including the local content disclosure is not provided even in business license application 

form, and the form merely requires the investor to fill a number and nature of employment 

opportunities to be created including Ethiopian and expatriate employees, and thus, no more 

information is needed as to whether that Ethiopian employee is from the local employee or 
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from other parts of the country.
315

 Accordingly, the Ethiopian investment law fails to oblige 

the investor to employ local worker when the Ethiopian workers are qualified to the position, 

and even if it may do so, it fails to target the local people of the specific place where 

investment is operating.   

Finally, the provisions dealing with level of liberalization, registration and minimum capital 

requirement, and standard of treatment, and nature of investment incentive under Ethiopian  

investment law are also subject to scrutiny as  regard their implication for the achievement of 

economic development objective aspired by the investment specially from FDI perspective. To 

start with level of liberalization, almost majority of lucrative investment areas in the country 

remained closed for foreign investment there by blocking potential FDI that could contribute 

to the economic development of the country.
316

 The requirements regarding minimum capital 

requirement has also more of hindrance than contribution.
317

 As regard standard of treatment, 

only two standards dealing with guarantee against expropriation and transfer of fund is 

available but it could have been better to add other standards of protection like national 

treatment and physical protection and security with some necessary exception just to signal 

that protection of FDI in the country. 

Beside, overly promised packages of incentive with no effective link to economic performance 

have made the expected benefit of revenue generation a mere illusive. Moreover, a provision 

dealing with investment form and registration has negative implication to the objective of 

insuring equity and making investment beneficial for local people.
318

  Without giving a proper 

guidance on the would be corporate structure, the proclamation allow  the four form of 

investment formed and registered in accordance with commercial code and the federal 

authority are given jurisdiction to register these business regardless of the regions in which 

they operate. As the business is required to pay tax at their place of registration, they pay tax 

to the federal authority rather than to the concerned regional authority making the local 

community affected by the investment distant from benefit of the revenue generated. Hence, 
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the proclamation could have given direction as regard corporate structure of the would be 

investment  by requiring them to be registered at the concerned regions so that tax benefit will 

equitably goes to the local community. 

In short, as far as economic development pillar of sustainable development is concerned, it has 

been sufficiently incorporated as an objective in the preamble and objective of investment 

specified under Art. 5. However, such preambluar and declared objective of inclusive 

economic development are not translated in to the substantive provision of the proclamation 

and the investment regulation. In particular, the investment proclamation failed to explicitly 

employ important components of performance requirement as a condition for the investment 

permit, operation or incentive to maximize positive linkages of investment with the local 

economy. There is no provision that insure equity and inclusiveness dimension to target the 

economic empowerment of the local and indigenous people. In addition the Ethiopian 

investment law also contains couples of bottlenecks in respect of its openness and 

preparedness to attract the potential FDI for economic development of the country. 

4.2.2. Ethiopia’s Investment Law and Social Development Pillar 

As has been highlighted in chapter 2 of this paper, the social development suggests changes in 

social relation meeting the basic needs and aspirations of diverse social group with improved 

social condition based on respect for human dignity and human right. Hence, from the 

perspective of investment, social development pillar requires inter alia, making people at 

center of investment, social inclusion of the poor and vulnerable group , improving the welfare 

all through poverty eradication, economic empowerment of historically disadvantaged people, 

improved labor standards, secured land tenure, insuring interest of indigenous and local 

communities, ensuring transparency, anti-corruption, and corporate social responsibility, 

respect for culture and  human right in general. Many of the social issues are closely linked to 

human rights that components  of  social  development  can  be  achieved  through  realization  

socio economic  and cultural right recognized in different human right instruments, and in  

effect they overlaps with human right. Social development may also be indirectly related to 

economic development because income increases may leads to improvement of social 

condition. The indicators of social development pillar are enormous, but respect for human 

right including labor right, cultural right, land right, right to public participation and access to 
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justice, right of indigenous people, good governance and related issues has attracted the 

attention of the researcher for the analysis in this paper as a key social issues raised in respect 

of investment in Ethiopia. 

As can be understood from the discussion on the core principles of sustainable development 

condensed in the new Delhi declaration as provided in third chapter of this work, social 

development (including human right) has been recognized as pillar of sustainable development 

through the principles of integration and further reflected under principles of equity and 

eradication of poverty, principle of public participation and access to injustice and 

information; and principle of observance of human right envisaged under the umbrella of good 

governance. The principle of integration recognizes social (including human right) issues as 

equally important principles of sustainable development and requires the integration of this 

concern in national and international investment policy making.  

Beside, different international framework and guidelines on IDL requires integration of social 

issues including human right into investment process and policy making. Of particular 

importance in this regard is UN Guiding Principles on Business and Human Rights which 

stipulate that states should enforce laws that are aimed at or have the effect of requiring 

business enterprises to respect human right and impose duty to conduct human right impact 

assessment of the proposed project. Furthermore, frameworks like the draft code of conduct 

for TNC, OECD Guidelines, UN global compact and ILO declaration on MNE provides for 

the principles that address human right, labor standards, and corruption in investment process 

and policy. UNACTAD investment policy framework recommends for incorporation of social 

development pillar into national investment as objective, or in substantive provision. In line 

with the international guidance, FDRE constitution explicitly recognized social development 

as a pillar of sustainable development and dictates the investment law and policy of the 

country to integrate and uphold the social development of the Ethiopian people.  

Against all these international and constitutional guidance, the Ethiopia‟s investment laws 

(both the investment proclamation and regulation) failed to adequately integrate social 

development pillar of sustainable development including human right issues, labor standards, 

public participation, and anti-corruption measures. Both the preambluar and declared objective 

of the proclamation capitalize on economic pillar and the reference made social development 



80 

 

 
 

pillar is either  loosely crafted, merely indirect  and remained fairly inadequate. Attempt has 

been made to make reference to social development pillar in the preamble and objective of 

investment under Art.5 of the proclamation indirectly in furtherance of and as an ultimate goal 

of economic development.  For instance, some  of the preamblular language that recognizes 

the importance of investment for economic development and improving living standard of 

people as highlighted in paragraph 1; that recognized the need to equitable distribute 

investment among the regions to equitably benefit of society  as in paragraph 2, and the 

language the recognized the need for transparent and  efficient administration of investment as 

in Para  5  of the preamble of the investment proclamation could indirectly relate some 

components of social development objective. The preamble neither used the term sustainable 

development that is capable of including social development nor it make express reference to 

important components of social development  like human right, labor standards  and thus, it 

failed to integrate  to social development pillar. 

Art.5 of the proclamation dealing with the objective of investment is probably the only 

provision that attempted to incorporate social development pillar by recognizing the 

realization of social and economic development to improve living standard of Ethiopian 

people as objective of investment. However, without undermining the importance of this 

provision in making express reference to social development as a general objective, it is 

nonetheless doubtful as  to whether it is incidental or the clear objective of investment  since it 

is not translated into subsequently listed specific objectives.  Sub-Articles 1 to 8 of Art.5 lists  

about  eight specific objective  that emphasize on economic development pillar  but with no 

direct  reference to the social dimension other  than  issues of balanced and integrated 

development among the regions mentioned  in Art. 5(5) and the employment opportunities 

mentioned in Art. 5(8) both of which having economic and social dimensions. Possibly, 

legislature could have at least mention illustrative list of social development pillar including 

the human right so as to translate the general objective relating to social development into the 

specific objective just as in the case of economic development pillar. 

Taking the spirit of the preamble and the objective, both substantives and procedural parts of 

the proclamation also failed to integrate social development pillar (including human right 

issues). Firstly, social development dimension has not been integrated in the provision dealing 
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with investment permit and incentive. Accordingly, none of sustainability impact assessment 

components including social, cultural and human right impact assessment is provided as a 

condition or requirement for application, issuance, renewal and expansion or promotion of 

investment permit under Arts.12 to 18 of the proclamation. Furthermore social, cultural and 

human right performance of the investment is neither sanctioned by suspension /revocation of 

investment permit under Art.19 of the proclamation nor rewarded by the incentive packages 

provided under the investment regulation. Moreover, the provision dealing with standard of 

protection and guarantee failed to assist social sustainability. Hence, government regulatory 

measures taken to achieve legitimate social policy, insure human right, and achieve other 

public welfare objective may not be excused as an exception to  the guarantee against 

expropriation provided under Art.25 of the proclamation. Similarly, provision dealing with 

transfer of funds lacks public welfare policy safeguards that excuse restriction on transfer of 

funds to insure different social development concerns.  

Besides, there is no substantive provision that deals with social standards like human right 

standards, labor standards and no reference to the internationally recognized standards or best 

practice is made in proclamation and the regulation. Moreover, the investment proclamation 

failed to integrate social development pillar (including human right) either as obligation of 

investor or as state‟s right to regulate. Ended, Art.37 of the proclamation dealing with 

employment of expatriate has no more stipulation about labor standards. Even more, the 

proclamation failed to assist the goal of poverty eradication and ensuring food security by 

restricting the exportation of products like locally produced foods and requiring the investor to 

locally sell a certain volume of  its products from  its local production.  

The only provision that deals with non-investment obligation of investor is Art.38 of the 

proclamation which  states that investor shall have a duty to observe the law of the country 

,and in particular, shall give due regard to the environmental protection. This article states the 

general and the obvious duty that everyone owes with weak terminologies that is short of 

sanction. Though still in weak language, the second sentence of Art. 38 picked out and 

emphasized investor‟s obligation as regard environmental laws, but no similar reference is 

made to the relevant social and human right laws including the constitution, the labor law, land 

laws, or international human right instruments. From this, one can understand that reference to 
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the environmental obligation under second sentence acknowledges the weakness of the first 

sentences in imposing non-investment obligation in other laws, and the omission of other 

relevant human right and social laws from second sentence reaffirms the legislature‟s intention 

to deemphasize investors obligation to respect laws other than environmental laws including 

human right laws, labor laws and land laws. Accordingly, the proclamation failed to make 

sufficient reference to the relevant human right law and social law that uphold social 

development pillar of sustainable development. 

Furthermore, social development pillar did not reflected under the provisions dealing with 

jurisdiction and investment administration
319

 and industrial development zone.
320

 In fact, had it 

been carefully crafted, these provision could have integrate or at least reflect components of 

social development pillar like public participation and access to justice and information, 

democratic governance based on rule of law, respect for human right- and self-determination, 

transparency, and anti-corruption measures; respect for tenure security, culture, and the 

legitimate social interest of indigenous and local communities. It should be noted the preamble 

has also no sprit of encouraging bottom up approach to investment.  

Art.4 of the proclamation reserves administration of core investment matters to the jurisdiction 

of the federal investment organ regardless of the region in which they operate and the regional 

and local authorities that are presumed to have proximity with the concerned local community 

have no power to decide on or administer the investment in line with the interest of the local 

communities. The similar feature of centralism has been reflected under the parts dealing with 

investment administration organ. Even though Art. 27 of the proclamation hang the possibility 

of having federal and regional investment organ to administer investment by law, the 

subsequent provision, Arts. 28 and 29 of the proclamation which lists the power and duties 

federal investment commission and investment board exhausted the core investment matters 

making the federal investment organ almost exclusive administrator of the core investment 

matter like FDI. The proclamation left no important place for regional investment organs to 

have a say on investment operating in their regions specially the FDI and thus, the regional 
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investment organ remained the mere facilitator, information provider and executor of the 

decision of the federal investment organ.  

Moreover, the provision of one stop shop service provided under Art. 30 coupled with the 

absence a provision that establish a firm cooperation  among the  federal and regional 

investment authority and other cross sectorial authority has worsened the problem making the 

investment administration and decision a top down imposition in the country. The only 

provision that talks language of cooperation between federal and regional organ in the 

proclamation is Art. 31 of the proclamation dealing with the cooperation as regard investment 

related information, but this does not cover issues of cooperation to give joint decision. In 

addition, there is no provision that ensure grass root public participation in investment 

administration and decision making nor is the room for individual to submit grievance on the 

investment decision either to the authority or the regular court as access justice scheme since 

this right are available only for investor as per Art.32 of the proclamation. And hence, both 

direct and indirect participation through the close local representative are missing from 

Ethiopian investment administration system. 

Even more, provision of the proclamation dealing with industrial development zone has 

exacerbated the concern about social sustainability like insuring public participation and 

bottom up approach to investment administration that respect right to self-determination, 

respecting local land right, respecting and preserving cultural identity, insuring the interest of 

local and indigenous community. The provision gives an exclusive and unchallengeable power 

for the federal government to establish industrial development zone in the regions and hung up 

every issues including the establishment of organ to be responsible for administration of 

industrial development and the details rules and plan regarding the administration and 

operation of investment in the zone to be determined by the regulation to be issued by council 

of minister.
321

 The  proclamation is silent about the role if any of the regional authorities, the 

role and interest of local community and  the aforementioned  issues of social sustainability 

that could  be raised in respect of industrial development zone nor it provide framework that 

guides the would be proclamation/ regulation in addressing these issues. Within the umbrella 
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of the aforementioned deficiency, Industrial park proclamation has been enacted in 2015, but 

the author prefers not to examine its sustainability for scope and time limitation. 

In general, the Ethiopia‟s investment laws have no sufficient space for social development 

pillar in the preamble, specific objectives, and in substantive and procedural or administrative 

provisions. Even if the general objective of the investment in the proclamation aspires to 

achieve living standard of people through economic and social development, the general 

objective is not translated in to specific objectives and substantive provision, and hence, the 

proclamation failed to address components of social sustainability like human right issues, 

insuring public participation and the interest of local community, insuring social equity, access 

to justice and information, labor standards, good governance etc. Accordingly, one can 

conclude that the the Ethiopia‟s investment laws has neglected the social development (human 

right) pillars of sustainable development from its regulatory framework. 

4.2.3. Ethiopia’s Investment Law and Environmental Protection Pillar 

As has been mentioned earlier in the previous chapters, addressing environmental concern in 

any investment process has been recognized as pillar of sustainable development under the 

existing IDLs and the FDRE constitution. The environmental protection as pillar of sustainable 

development requires integration of the environment concern in any development process. To 

this effect, it requires legal arrangement to deal with series of environment issues like 

environmental pollution control, waste reduction, biodiversity protection, climate change, 

water, renewable energy, and ecosystem integrity as investment related concern. The 

recognition of environmental protection as pillar of sustainable development has been 

reflected under the New Delhi declaration through the principles of integration, principle duty 

of sustainable utilization of natural resources and the principles of precautionary   approach   

to   human   health,   natural   resources and ecosystems. UN declaration on right and duties of 

states  imposes  protection, preservation and enhancement of the environment as  the  common  

responsibility  of  all  States  and   states that  states  shall  endeavor  to establish their  own  

environmental  and  developmental  policies  inconformity  with  such  responsibility. 

In line with this requirement, the integration of environmental issues as has been echoed under 

investment related corpus of IDL that exists in the form of soft laws, guidelines, standards, and 
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principles. For instance, the draft code of conduct for TNC and OECD guidelines for MNE 

impose duty to protect environment.  Furthermore, the OECD  Guidelines  for  MNE  and UN 

global compact call  on  enterprises  to support precautionary  approach  to  environmental  

challenges, integrate environmental issues  into  their business  operations and progressively 

raise the level of environmental performance  in  all parts of their operations. IFC incorporated 

assessment and management of environmental and social risks and impacts; pollution 

prevention; biodiversity Conservation and Sustainable management of living natural resources 

as part of its sustainability framework. The principles of sustainable development together 

with aforementioned stipulations under IDL dictate integration of environmental pillar into a 

national investment policy making. The UNACTAD investment policy framework provided 

guidelines on how to integrate environmental issues into national investment policy as an 

objective and/or in all other substantive and procedural provision of investment laws. 

In Ethiopia, the environmental protection as pillar of sustainable development has been firmly 

incorporated under the FDRE constitution but it is not effectively integrated under the 

Ethiopia‟s investment laws. The constitution provides right a clean and healthy environment 

and states that the design and implementation of the development program including 

investment shall not damage the environment. However, there is neither express reference to 

the constitution nor detailed provision that fully integrates this constitutional requirement 

under the investment legislation. Hence, stipulation integrating environmental protection is 

missing from both preamble and declared objective of Ethiopian investment proclamation and 

regulation. The preamble is totally mute about the environmental protection pillar and there is 

also no provision dealing on environmental standards in the body of the proclamation.  

Art.5 of the proclamation dealing with the objective of the investment tries to make a loose 

reference to environmental pillar. It states general objective of the investment as realization of 

sustainable economic and social development. Even  if the term „sustainable‟ is embodied in 

this general objective, express reference made to social and economic  development and 

omission  of environmental sustainability  seems that environmental pillar  is not contemplated 

under the  general objective of investment. In the same token, the specific objective listed 

under Art. 5 of the proclamation seem to capitalize on economic development pillar saving the 

insignificant reference made to exploitation and development of the immense natural resource 
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of the country under Art.5 (2).
322

 This incidental reference made to the environment is indeed 

inadequate even if envisages not only the exploitation of natural resources, but also their 

simultaneous development.
323

  Hence, the environmental sustainability does not feature 

prominently in both the general and specific objectives outlined under Art. 5.  

Part four of the proclamation titled investment permit is among a potential place under which 

environmental issues could have been integrated. Arts.12 to 19 of the proclamation covers 

issues such as application, issuance, renewal and expansion or promotion and revocation of 

investment permit. However, environmental conditions, such as compliance with 

environmental standards and the making of environmental impact assessment are not provided 

as a requirement for application, issuance, renewal and expansion or promotion or revocation 

of permits.
324

 In particular, Art.19 (2) of the proclamation specifically put exhaustive list of 

grounds for revocation of investment permit but the law maker skipped to integrate 

environmental issues in a clear language as a requirement in these lists.  

Part 5 and 6 of the proclamation have also a potential to address environmental issues but the 

remained silent on the issue. Part 5 which deals with the registration of technology transfer 

could have provide requirements for investors to use clean technology so as to enhance 

environmental protection but no such requirement is contemplated. Part 6 of the proclamation 

which deals with investment incentive, guarantees and protection also remained silent on the 

issues of environmental sustainability. Environmental sustainability does not appear to be a 

justification for an incentive packages provided under the investment regulation as 

contemplated by Art.23 of the proclamation.
325

 Furthermore, Art. 25 of the proclamation 

which deals with investment protection and guarantee against expropriation failed to 

differentiate between environmentally aggressive investment and sustainable investment, and 

hence it has no room to reinforce environmental sustainability. This provision lacks 

environmental safeguards and could prohibit legitimate regulatory or administrative measures 

that aimed at insuring environmental protection as an indirect expropriation. 
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Part 7 of the proclamation which deals with investment administration including issues of 

institutional cooperation, one shop service and grievance mechanism also fails to assist in 

environmental sustainability. In this regard, the investment proclamation fails to incorporate 

the requirement of institutional cooperation among the relevant organ like investment 

commission and environmental protection authority. The only provision in the investment 

proclamation that relates to cooperation is Art.20 which deals with the cooperation of investor 

and investment organ. Even worse, without creating such institutional cooperation, the 

proclamation aspires to give one-stop shop service as highlighted under Art.30 (4) (d). This 

provision imposes an obligation on investment commission to facilitate execution of investor‟s 

requests for approval of environmental impact assessment but does not compel investors to do 

environmental impact assessment. At this juncture, since there is no provision establishing 

firm coordination with environmental authority, the investment commission may issues license 

without making impact assessment to comply with the expected one-stop shop service.  

Under miscellaneous part, the relatively important provision that attempted to integrate 

environmental issues is Art.38 of the proclamation .The provision states that any investor shall 

have the obligation to observe the laws of the country in carrying out his investment activities, 

and in particular, he shall give due regard to environmental protection. According to 

Fikermarkos, the first sentence of this article does not add anything since it is the obligation of 

an investor to respect the laws of the country where he/she operates regardless.326 The second 

sentence is important developments given its direct reference to the environment, is 

nonetheless formulated in a weak language, stating „give due regard to environmental 

protection‟ and may not add meaningful obligation related to the environment in the context of 

investment.
327

 The sentence does not unequivocally state that investor must respect to 

environmental laws of the country  and  specify  the  legal  consequences  of  a  failure  to  

give  due  regard  to  environment.
328

 There is no any consequence provided for by the 

Proclamation be it is criminal or administrative sanction including revocation of permit. 

Lastly, part 8 of the proclamation dealing with industrial development zone could have play 

some role in incorporation environmental concern in investment law, nonetheless remained 
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with no meaningful contribution to this direction. Under definition part, industrial 

development zone has been defined to have the objective of mitigating the impact of 

environmental pollution but there hard and fast rules as to how this objective could be 

achieved under the substantive provision dealing with industrial development, and it hangs up 

everything to be decided by  directive or decision of the organ to be established by the 

regulation but without  guidance as to the would content of the regulation, directive, or 

decision to be issued as regard environmental issues. The only guiding provision that relates to 

the environment in this regard is Art. 34 (3) (c) of the proclamation which reserves the 

possibility  of possessing a leasehold land within or adjacent to industrial zone for the purpose 

of maintaining natural resources, cultural heritage, or place required to be preserved by law in 

decision regarding reduction or expansion of industrial development zone. It should be noted 

that industrial development zone being the investment place that  could cause worst 

environmental issues; this part of the proclamation could have address at least key 

environmental issues that could possibly anticipated. 

Overall, as far as the environmental protection pillar is concerned, the Ethiopian investment 

laws fail to explicitly integrate environmental protection as envisaged by the constitution and 

the relevant guidance‟s and principles.The only direct references made to environmental issues 

is found under Art.38 but this is in itself in adequate to insure environmental protection mainly 

for its weak terminology and absence of sanction. Hence, it can be submitted that the 

Ethiopian investment laws has failed to fully mainstream environmental protection pillar into 

investment governance. It seems that  environmental issues are left for the environmental  laws 

,however these issues  could  and  should  have  been  at  least  briefly  stated  through  making  

cross-reference to  in  the Investment Proclamations and Regulations. 

4.3. Harnessing Ethiopia’s Investment Law for sustainable Development in 

Light of International Development Laws: Lesson from South Africa 

As has been exposed in the preceding sections; the Ethiopia‟s investment laws have failed to 

adequately integrate the economic, social, and environmental pillars of sustainable 

development. This section is designed to devise possible ways of integrating sustainable 

development into the Ethiopia‟s investment proclamation and the investment regulation. In so 

doing, it will utilize the core principles of sustainable development and investment related 
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corpus of IDL discussed under chapter 3 of this paper as basis/ bench mark. In particular, 

UNACTAD investment policy framework and the GUIDE for developing countries will be 

used as guidance. Beside, important lesson will be drawn from the investment act South Africa 

so as to enrich the Ethiopia‟s investment law with the revolutionary experience of South 

Africa in regulating investment for sustainable development. Moreover, reference could be 

made to the relevant stipulation in A draft model BIT of Ethiopia
329

 so as insure the 

incorporation of the important update relating to sustainable development in to investment 

legislation  and insure policy coherence and consistency with future BITs as well.   

4.3.1. Refashioning the Preamble 

A preamble consists of introductory statements at the beginning of a legal instrument that set 

out the general intentions, key policy consideration and goals of law maker in enacting that 

instrument.
330

 While not creating substantive right or obligation, the preamble is important in a 

legal instrument as courts or tribunals can defer to when interpreting or applying the 

substantive provisions.
331

 It can  be recalled that the relevant  international guidance and the 

experience of South Africa reveals that the preamble is the starting places to incorporate the 

sustainable development in to investment laws.  

As has been raised earlier, the preamble of the investment proclamation capitalize on 

economic development pillar, with  insignificant reference to social development but no 

reference is made to the environmental protection pillar. Hence, taking lesson from the 

international guidance and South Africa‟s investment act, the preamble of the investment 

proclamation can be reformed to integrate the three pillar of sustainable development by 

expressly endorsing “sustainable development” as the broader goal of the investment followed 

by list of key issues that relates to the specific goals on how the three pillars of sustainable 

development is to be realized. 
332

  Accordingly, to achieve balanced integration of three pillars 
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of sustainable development in Ethiopian investment policy as required by the constitution, one 

can incorporate in to the preamble of the investment proclamation inter alia the language that; 

Recognize the need to protect and promote the rights enshrined in the Constitution in 

the course of attraction and promotion of investment; recognize the importance of 

investment for the  inclusive  and sustainable development of the Ethiopian  people and 

the local  people in particular ,including reduction of poverty, increase of productive 

capacity, economic growth,  the transfer of technology, and the furtherance of human 

rights and human development;  reflect the need to promote, encourage and increase 

investment opportunities that enhance sustainable  development  in country based on 

bottom up agenda and priorities; clarify the understanding that sustainable 

development requires the fulfillment of the economic, social and environmental pillars 

that are embedded within the concept; reflect desire to achieve these objectives in a 

manner consistent   with the government‟s right/ duty to regulate  to achieve  the  goals  

and principles of sustainable development including to insure equitable distribution of 

wealth and natural resources, as well as  for protection  of human  rights, the rights of 

indigenous peoples ,labor standards and the protection of   health, safety and  

environment ; reflect the  desire to insure transparency and combat corruption in 

investment, and promote responsible investment practices…  

In this regard, making reference to constitution helps to align the substantive provision of the 

proclamation with the constitution. Making express reference to sustainable development with 

full understanding of the three pillars embedded in it endorses equal integration of the three 

pillar of sustainable development. Highlighting the key objective on how the three pillars 

could be achieved will give blue print on key issues that shall be recognized in investment 

regulation. 

4.3.2. Restructuring the Definition of Investment 

The definition in legal instruments is very important to clearly determine the object to which 

the provisions of instrument apply along with scope of its applicability.
333

 In the investment 

legislation, the definition of the term investment determines which investments are covered by 

its provisions or are excluded from the coverage of the law. Hence, aligning the definition of 
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investment with sustainable development is one way of integrating the pillars of sustainable 

development in to the investment legislation. As has been said earlier, investment is a broad 

concept that could include any asset or expenditure of capital made for profit. For this reasons, 

states that aspires to mobilize investment for sustainable development may wish to tailor the 

definition of investment to target asset conducive to sustainable development to promote and 

protect the investments that bring concrete benefits to the country.  

In this regard, the relevant international guidance recommends that states can develop criteria 

for development-friendly investments such as contribution to the development, requirement of 

legality and duration. For instance the ICISID tribunal in salini test has echoed that a 

contribution to the economic development of the host state could be used as criteria for 

defining the investment. The investment Act of South Africa adopted an „enterprise-based‟ 

definition of investment that is limited to a lawful enterprise established in accordance with 

law, committing resources of economic value over a reasonable period of time, in anticipation 

of profit thereby excluding portfolio investments or speculative investments. This definition is 

in line with the salini test and reflects the country‟s intention to attract and promote investment 

that contributes to the development of the country only 

However, under Ethiopian investment proclamation, investment is broadly defined to include 

any kind of expenditure of capital in cash or in kind or both by an investor to establish a new 

enterprise or to expand or upgrade one already exist; and the enterprise in the context is 

defined to refer any kind of undertaking established for the purpose of profit making.
334

 There 

is no any other criteria that is attached  including  requirement  to be formed in accordance 

with  the  law, duration or contribution to the economic development that it has a potential to 

attract burdensome protection  even to illegal investment or  investment that has zero benefit 

to the development  of the country. To achieve the desired goal of investment for sustainable 

development, at least requirement  of (a) contribution  to the development of the country and 

(b) requiremt to be made in accordance with law of the country shall be attached to the the 

definition of investment. Hence, to add these two criteria and align the definition of 
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investment with sustainable development on the basis of relevant international guidance and 

experience of South Africa,
335

  the language reflecting the following idea shall be added; 

Investment means any expenditure of capital in cash or in kind or both by an investor 

to establish a new enterprise or to expand or upgrade one already exist; provided that it 

is made in accordance with Ethiopian law and contribute to the development of the 

Ethiopian people in manner consistent with the objective of this proclamation… 

In this regard, it should be  noted that reforming the definition of investment in the manner 

that reflect the ideas stipulated  in the above definition will assist the sustainable development 

objective highlighted in the preamble of the proclamation. Beside, though it is also important 

to provide some illustrative list of what is included as investment and what is excluded, for 

instance to exclude short term investment like portfolio investment as in the case of south 

Africa, the author believe that such illustration and exclusion is unnecessary or repetitive so 

long as the requirement of legality and contribution to sustainable development is satisfied. 

And hence, the author is of the view that even portfolio investment shall be protected as 

investment so long as it contributes to the development of the country. Finally, it should be 

noted that excluding those investment that do not contribute to the development from the 

ambit of the definition does not mean that such investment shall not be protected at all.  Rather 

it means that they are not investment protected with status of investor by investment law but 

still they should be protected by other law as ordinary trader or by property law.  

4.3.3. Inserting Interpretation Clause 

This is a very important clause that is inserted in investment legislation to insure the policy 

coherence and consistency with relevant legal frameworks including the constitution, 

customary international law and international law as a case may be. It guides interpretation 

and application of the legislation within the sprit the constitution to insure rule of law and  

policy coherence with other sister legislation and international law  with regard to cross 

cutting concepts in sustainable development like human rights, labor standards, social and 

environmental issues. By aligning the concepts with constitution and relevant international 

standards, the clause may play a gap filling role. In this regard, South Africa‟s investment act 
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contains interpretation clause which guides the interpretation and application of the act in a 

manner consistent with its purposes; the Constitution; the bill of rights, customary 

international law; and any relevant international agreement to which the Republic is or 

becomes a party provided that they are consistent with the constitution.
336

 

Hence, taking this innovative experience of South Africa, Ethiopian investment proclamation 

shall incorporate an interpretation clause that could be used by the interpreter to insure the 

consistency of the proclamation with sustainable development agenda and human right based 

approach to development enshrined under the constitution, and the relevant  international  

instrument and bill of rights to which Ethiopia is a party. It shall be recalled that the FDRE 

constitution states that international instruments ratified by Ethiopia are integral part of the law 

of the land, and even adds the provision of chapter three dealing with human right shall be 

interpreted in the manner that is consistent with the international human right instrument. 

Hence, it follows that the investment law of the country shall be in line with the relevant 

instruments like ILO, UDHR, and Declaration on right of indigenous people. For this reason, a 

new provision that reflects the following statements could be included; 

This proclamation shall be interpreted in the manner that is consistent with  the 

constitution, and international instruments  to which a country is party and customary 

international law provided that they are in line with the constitution…
337

 

4.3.4. Reforming the Objective 

In addition to the preambluar objective, many legal instruments contain a separate section 

setting out an explicit statement of objectives inserted in the text to give an interpretative 

direction. This is very important as it gives added weight to the objective as an interpretational 

guide beyond that which is normally attributed to the preamble.
338

  Hence, objective provision 

gives a noble chance to integrate sustainable development objective as interpretative guidance 

for other provisions of the investment legislation. In this regard, the relevant international 

development guidance recommend that  to integrate sustainable development in investment 

legislation, the objective provision should be crafted being consistent with preambular 

objective, indicating  the overall  objective of promoting investment to support sustainable 
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development followed by  an outline of a key  specific objectives on  how to achieve the 

general objective. 

Under investment act of south Africa, section 4 states that the purpose of the Act is to protect 

investment in accordance with and subject to the Constitution, in a manner which balances the 

public interest and the rights and obligations of investors; affirm the Republic‟s sovereign 

right to regulate investments in the public interest; and confirm the Bill of Rights in the 

Constitution and the laws that apply to all investors and their investments in the Republic. 

Hence though not expressly using the term sustainable development, it can be submitted that 

this provision in tended to peruses the objective of promoting investment for sustainable 

development in the  manner that balance right and obligation of investor in accordance with 

law. Under Ethiopian investment proclamation, the general objective under Art.5 attempted to 

recognize economic and social development pillar as objective of investment, however, fails to 

integrate environmental issues. Besides, almost all of the specific objectives listed under 

article except one seem to capitalize on economic development pillar and thus the 

environmental and social development pillars (including human right issues) are not fairly 

reflected.  

Hence, using the international guidance and south  African experience as  starting point,
339

 

Art.5 of the Ethiopian investment proclamation dealing with the objective of investment needs 

to be reformed in  the manner that  explicitly recognize sustainable development as objective 

of investment. To this end , it is recommended to explicitly endorse „Sustainable development‟ 

without an indication of its constituent pillars or if reference to the pillars is opted, by making 

express reference  to the environmental protection pillar along with social and economic 

development pillars that were referred in the general objective. Similarly, the specific 

objective should follow this general objective and indicate host of key environmental and 

social development objective instead of merely listing the objective that capitalize on 

economic development pillar. Accordingly, the general objective may read; 

The investment objective of Federal Democratic Republic of Ethiopia is designed to 

improve living standard of people through realization of sustainable development of 
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Ethiopian people in accordance with the constitution and other applicable law 

including the protection of internationally and domestically recognized human rights, 

labor rights and the rights of indigenous peoples and the environment… 

The specific objective could then follow these general objectives including those specific 

objectives relating to economic development, but more additional objectives are needed to 

equally translate the environmental and social development pillar in clear and explicit 

statements in accordance with their importance and priority of the country. For instance, 

specific objective that highlights  key issues as  to how to realize social development and 

environmental pillars like public participation  and access to justice and information, respect 

for human right, ensuring minimum labor and environmental standard, respect for tenure 

security, contribution to poverty eradication etc. can be added  in specific objective just to 

mention few  for emphasis. 

4.3.5. Recalibrating Investor’s Right with Sustainable Development   

These are standard of protection accorded to investor imposing the substantive obligations that 

government must observe in relation to investors. The implication of sustainable development 

with regard to articulation of these standard of protection is that they shall designed in the way 

that sufficiently attract and protect investor specially FDI while preserving regulatory space 

and exception for sustainable development.
340

 To this end, investment act of South Africa 

provided standards of protection for both domestic and foreign investor like NT, Fair  

administrative   treatment, physical security of investment, protection against expropriation, 

and free transfer of funds have been incorporated in the way that reflects the South Africa‟s 

constitutional principles along with sufficient regulatory space for sustainable development 

objective. However FET clause has been omitted to reduce risk of litigation while MFN is 

excluded for it believed to be unnecessary repetition as long as NT is observed. Hence, taking 

lesson, from south Africa„s investment Act  coupled with the emerging trends under IDL and 

UNACTD‟s recommendation, the following  suggestion has been made to insure the objective 

of investment for sustainable development under Ethiopian investment proclamation. 
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4.3.5.1. Provide additional right with exception 

A.  National treatment 

This standard prohibits arbitrary discrimination between foreign and domestic investor in like 

circumstances. UNACTAD national investment policy guidelines recommend that national 

investment policy should incorporate post entry NT standard with some sustainable 

development related exception. 
341

 Similarly, section 8 of South Africa‟s investment act 

provides for national treatment obligation along with criteria to determine likeness and 

specific exceptions in respect of measures to redress inequalities and to uphold rights 

guaranteed in the constitution. Hence, recognizing the importance of NT in signaling toward 

attraction  of FDI, and taking lesson from south Africa and the  international guidance
342

, 

provision dealing with  NT shall be incorporated  in the Ethiopian investment proclamation  as 

follows; 

Foreign investors and their investments must not be treated less favorably than 

Ethiopian investors in like circumstances with respect to the management, conduct, 

operation, sale or other disposition of investments in Ethiopian territory...  

Then to clarify the phrase „like circumstance‟ incorporated in the above statement, the 

following language could be added under the next sub article; 

For the purposes of this section, „like circumstances‟ means the requirement for an 

overall examination of the merits of the case by taking into account all the terms of a 

foreign Investment, including the: effect of the foreign investment on the country, and 

the cumulative effects of all investments; sector that the foreign investments are in;  

aim of any measure relating to foreign investments; factors relating to the foreign 

investor or the foreign investment in relation to the measure concerned; effect on  the 

local community; effect on employment; and direct and indirect effect on the 

environment… 

Next, there shall be specific exception that could be used to achieve the legitimate economic, 

social, environmental, human right, and other policy objective. This may reads as follows. 
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Extension of financial assistance or measures taken by the government in good faith  in 

favor of  Ethiopian  investors or investment in pursuit of legitimate public purpose 

including the  protection of health, safety, the environment,  and internationally and 

domestically recognized human  rights, labor rights or rights of  indigenous  peoples,   

empowerment of historically disadvantaged peoples or  the  elimination  of  bribery  

and corruption, shall not be considered as a breach of national treatment obligation...  

B. physical protection and security  

This standard of protection requires the state to ensure that investors and their investments are 

protected from acts that may cause physical harm including acts that may at the time of 

revolution, pubic protest, insurrection or strikes, criminality, war or other armed conflict, in 

the country.
343

 Taking in to account the existing political situation in the country, 

incorporation of this standard is recommended just to build investor‟s confidence. Hence, it is 

feasible to transplant it from section 9 of South Africa‟s investment act which reads;  

The country must accord foreign investors and investments a level of physical security 

as may be generally provided to domestic investors in accordance with minimum 

standards of customary international law and subject to available resources and 

capacity.
344

 

In this regard, it shall be understood that the level of protection provided in the above 

statement is qualified by the phrase “subject to available resource and capacity” and that it is 

does not guarantee full protection and security. This limitation as it exists under South Africa‟s 

investment act is opted for Ethiopia too taking into account the economic level of the country. 

C. Recourse to international tribunal 

This is a very important clause to for both domestic and foreign investor especially in the 

country‟s country where judicial independence is uncertain. This clause is not available in 

Ethiopian investment law; however, taking in to account the level of judicial intendance and 

the need to attract investment in the country, it is recommended to include this clause under 

the investment proclamation. The recognition of the clause signals the guarantee of investor‟s 
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protection which in turn develops investors‟ confidence to invest in country. However, it 

should be noted that international tribunal may also biased against the state infringe the 

government‟s right to regulate.  Hence, to secure the aforementioned benefit of granting 

recourse to international tribunal and rectify its negative side, it is recommended to 

incorporate the clause with some restriction like requirement to exhaust local remedy and 

putting limitation on the power of tribunal. Accordingly, it is suggested that the qualified right 

to recourse to international tribunal be inserted under the proclamation as follows. 

Subject to the exhaustion of domestic remedies, investor may take the dispute that may 

arise in respect of investments covered by this proclamation to the International Centre 

for Settlement of Investment Disputes (ICSID) or ICSID facility… 

To safeguard the interest of the country against the bias of the international tribunal, the 

following or similar limitation shall follow; 

The tribunal shall give its decision solely in accordance with this proclamation and 

minimum fair hearing procedure, and it can in no ways award punitive damages… 

D. Right to establishment, entry condition and other restriction 

Under international law, each country has the sovereign right to establish entry and operational 

conditions for foreign investment, subject to international commitments, in the interest of the 

public good. However, international development guidance like UNACTAD investment policy 

framework recommends for general policy of openness and avoidance of investment 

protectionism, subject to qualifications and selective restrictions to address country-specific 

development needs and policy concerns.
345

 Moreover, granting right of establishment 

enhances certainty of access and encourage foreign investment inflows.
346

 

In Ethiopia, the provisions dealing with investment areas, investment form and registration 

and minimum capital requirement are crafted in the ways that undermine the achievement of 

economic development objective especially from FDI perspective. It should be noted that 

almost majority of lucrative investment areas in Ethiopia remained closed for foreign 

investment there by blocking the potential FDI that could contribute to the economic 

development of the country. Hence, though there is no magic formula as to which sector to 
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open and which one to close as this needs a separate research; it is generally advisable to open 

as many sectors as possible. Besides, the requirements regarding minimum capital requirement 

has also more of hindrance than contribution, and hence they need to be revisited. Moreover, 

provision dealing with investment form and registration needs to be reformed in manner that 

give a proper direction as regard corporate structure of  would be investments in regions by 

requiring them to be registered in the concerned regions so that tax benefit equitably go to the 

local community. 

4.3.5.2. Insert specific exception to the investor’s right  

A. Guarantee against Expropriation  

This clause has been incorporated under Art. 25 of the investment proclamation but the 

problem with this article is that it failed to provide an exception to legitimate development 

objective. Hence, the suggestion here is to incorporate clear language that ensures that public 

welfare regulations adopted by a state to protect the environment, health, etc. are not 

considered as indirect expropriations. 
347

 Of course, the article does not expressly recognized 

indirect expropriation as expropriation; but the general understanding under international law 

is that the word expropriation implies both direct and indirect expropriation. Be that as it may, 

for greater certainty, one may insert the following language as sub art of Art. 25; 

Non-discriminatory  measures  by  the government  that  are designed and applied to 

achieve legitimate public objectives, such as the economic  security  of  residents,  

public  health,  safety,  the  protection  or promotion  of  internationally  and  

domestically  recognized  human  rights,  labor  rights, rights  of  indigenous  peoples,  

social  justice  and  the  protection of the environment, do not constitute indirect 

expropriations. 

B. Remittance of funds 

This clause is provided under Art.26 of the investment proclamation, however the provision 

failed to provide a necessarily safeguards and exceptions that will enable government to apply 

capital controls in times of economic crisis or assist other social or development policy 
                                                           
347
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objective. While recommending for free transfer of funds as a general rule, UNACTAD 

national investment policy guidelines and the relevant guidance allows for these temporary 

restriction. 
348

 Hence, the following language is recommended to be included under Art. 26 of 

the proclamation; 

The government  may prevent a transfer  through  the  equitable,  non-discriminatory  

and  good  faith  application  of its laws relating to: the payment of taxes and dues; 

bankruptcy, insolvency or protection of the rights of creditors; compliance with labor 

obligations; criminal or penal offences and the payment of fines or penalties; reports of 

transfers of currency or other monetary instruments; ensuring  satisfaction of judgments 

in judicial or administrative proceedings; social  security,  public  retirement  and  

compulsory  savings ; or payments of remuneration and severance to employees… 

C. Employment of expatriate  

This clause is provided under Art.37 of the investment proclamation but with no sufficient 

restriction to encourage skill transfer or employment opportunity of local person to the 

position where they are duly qualified. The only restriction to this right under the proclamation 

is that expatriate employed for operation of business be replaced by national after providing 

the necessary training as provided under Art. 37(2).Hence, it is suggested to include a 

requirement that the hiring of expatriate personnel be tied to obligations for training local 

employees for more senior employment positions, both in terms of management levels and 

technological skills and/or to give priority for domestic employee that are duly qualified to the 

position. This reflects the view that one of the major presumed benefits of FDI is skills transfer 

or otherwise job creation. This recommendation is inline UNACTAD national investment 

policy guidelines which suggest the law shall facilitate employment of expatriate at times this 

is critical to the success of the investment project while at the same time, employment 

opportunities for nationals in jobs they can adequately fill should be promoted.
349

  It adds that 

in any case, the use of expatriate needs to be time-bound in order to encourage skill transfer.
350 
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4.3.5.3. Reserve right to regulate 

This is very important clause that empowers the government to take regulatory or other 

measures to ensure that investment in its territory is consistent with the goals and principles of 

sustainable development, and with other legitimate environmental social and economic policy 

objectives. It is important than specific exception  since exceptions to investor rights will 

generally be narrowly interpreted, while state right to regulate  must be given full and equal 

interpretive force as substantive right. Recognizing the importance of this clause, UNACTAD 

investment policy framework reaffirms each country‟s sovereign right to establish entry and 

operational conditions for foreign investment in the interest of the public good and to 

minimize potential negative effects.
351

 Section 12 of the investment act of South Africa also 

reserves the right to regulate in the public interest. Hence, taking into account the importance 

of this clause in view of relevant guidance and South Africa‟s experience
352

, it is important to 

incorporate this clause under Ethiopian investment proclamation by using the following 

language; 

Notwithstanding any other provision of this proclamation, the government may in 

accordance with the Constitution and applicable legislation, take measures aimed at 

ensuring sustainable development of Ethiopian people including :redressing historical, 

social and economic inequalities and injustices; upholding the values ,principles and 

rights enshrined in the Constitution; fostering economic development, industrialization; 

achieving  progressive realization of socio-economic rights;  to protect human, animal 

or plant life or  to protect  human  rights, labor rights, or rights of indigenous peoples… 

4.3.6. Innovative Provisions on Investors’ Obligations for Sustainability 

As has been discussed in chapter 3 of this paper, different international development 

instruments like UN draft code of conduct for TNC, OECD guidelines on MNE, UN guiding 

principles on human right, ILO tripartite declaration on MNE have stipulated host of 

obligation and responsibility of investor. Overall the core obligation of investor enshrined 

under this international framework include, compliance with the laws of host state; respect for 

internationally recognized human rights ,labor standards; refrain from corruption; contribute to 
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sustainable development of the host state, and conduct sustainability assessment. Accordingly, 

the relevant international guidance like UNACTAD investment policy framework 

recommends the inclusion investor‟s responsibility in to a national investment laws. However, 

as has been discussed in the preceding section, saving a weak and tiny reference made to 

compliance with the law as provided under art 38, there is no substantive provision that 

impose this obligation on investor under Ethiopia‟s investment laws. Hence, on the basis of 

the aforementioned international guidance and the recent development in investment policy 

making as a bench mark, the incorporation of the core obligation of investor that have a 

critical role to realize the objective of investment for sustainable development into Ethiopian 

investment law has been suggested as follows. 

4.3.6.1. Introducing performance requirement 

It  is generally  asserted under the existing international development regimes that companies  

have obligation to contribute to economic, social and environmental progress of the host 

counties and local community through  different means like growing economic linkages, local 

purchasing of goods and services ,  local supply of good and service that  are necessary for 

local consumption,  infrastructural development, transfer  of technology, encourage local 

capacity building, create job opportunity, hire local personnel in priority, facilitate training 

opportunities for employees, give equal of opportunity in employment, pay fair wages and 

benefits, and comply with good corporate standard. To ensure that companies comply with the 

aforementioned legal obligation and contribute to sustainable development, there shall be legal 

arrangement to maximize positive linkages with the local economy. And one way to achieve 

this objective is introduction of performance requirement. Performance requirements are 

obligation/requirement imposed on investors requiring them to behave in a particular way   or 

to meet certain specified goals with respect to their operations in the host country. 
353 They 

may be imposed as to the conditions for admission and operation of the investment as a 

mandatory requirement or linked to investment incentive.
354

 

A well-known performance requirement that can be used to  mobilize investment for inclusive 

economic growth includes; local content requirement that requires companies to source from 
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local businesses and to hire from local employees; requirement to achieve a specific level of 

local jobs, local selling of  a certain volume or quantity of  goods and services on the national 

market specially for those goods and services that are  demanded for local consumption; 

requirement to engage in training workforce or build the capacities of suppliers of goods and 

services; export requirement, technology transfer requirement, requirement to conduct  

research and development; achieving better environmental or social outcomes; requirement to 

form a joint venture with national partners to make the investment; have a minimum level of 

domestic shares in the company‟s capital; establish the investment activities or the decision-

making center in a given region etc.
355

 As has been said earlier in  under the preceding 

sections, the Ethiopia‟s investment laws lack adequate rules that explicitly cover all important 

forms of performance requirement to insure investment for the inclusive economic growth. 

Hence, to reap the expected benefit of investment for sustainable development of Ethiopian 

people in general and the affected local community in particular, there should a legal 

arrangement that introduce the aforementioned components of  performance requirement 

under Ethiopian investment law based on the nature of investment, and links these requirement 

as a condition for investment permit and incentive.  

This recommendation is in line with UNACTAD investment policy guidelines for national law 

which recommend the use of Performance requirements to the extent that they are necessary to 

achieve legitimate public policy purposes and sustainable development goals provided that 

they are in compliance with international obligations.
356

 However, as performance requirement 

may also be considered as creating economic inefficiencies and deterring investment, they 

need to be carefully designed with some sort of flexibility and be aligned to sustainable 

development objective. The recommendation could be further supplemented by the fact that 

use of performance requirement is embodied in sovereign right of state and hence not 

prohibited in international law. Even though some form of performance  that are linked to 

local content requirements, trade-balancing requirements, foreign exchange restrictions related 

to the foreign exchange inflows of an enterprise, and export controls are prohibited under 

TRIMs agreement of WTO, other forms of performance requirement are 

                                                           
355

 Id. at 2-3. 
356

 UNACTAD investment policy framework, supra note 23,  at 59. 



104 

 

 
 

permitted.
357

Moreover, the TRIMs agreement covers trade in goods only and hence, the 

requirements are not forbidden in the services sector. Furthermore, even for those types of 

performance requirement covered by TRIMs, developing countries are temporary exempted.
358

 

Therefore, introduction of performance requirement to achieve sustainable development in the 

investment proclamation is legally justified. 

4.3.6.2. Sustainability assessments  

Sustainability assessment is a process for assessing the likely economic, social, environmental, 

and human right impacts of the proposed development project before its implementation.
359

 It 

is an integrated form of impact assessment that covers environmental impact assessment
360

, 

social impact assessment
361

, cultural impact assessment 
362

 and Human right impact 

assessment. The social impact assessment could in essence include cultural impact assessment 

and human right impact assessment, however for human right impact assessment; the 

reference point is international human right instruments. Different international guidance like 

IFC and CBD guidelines requires investors to conduct sustainability assessments of 

investments. Environmental impact assessment and social impact assessment have been well 

provided under IFC performance standards. The Akwe:Kon guidelines broaden the assessment 

to cover  cultural impact assessment while human right impact assessment has been emerged 

by UN guiding principle on business and human right in context of human right due diligence. 

In all instruments, it has been asserted that assessment shall be made  in consultation with  

affected groups; secure free and prior  informed consent of affected communities; insures 

public access to the recommendations in the assessment and the review, and to the results of 

ongoing monitoring processes; provides an effective grievance procedure and  effective  

remedies  for  those  whose  rights  is violated  or  who suffer harm as a result of investment.  
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 TRIMs Agreement, Art .2. 
358

 Id. Art.4. 
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  The GUIDE for Developing Counties, at  267 
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 Environmental impact assessment  is defined as process of evaluating the likely environmental impacts of, and 

proposing appropriate mitigation measures for, a proposed project; see Akwe;kon  guidelines, paragraph 6(d) 
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 Social impact assessment   is defined as a process of evaluating the likely impacts, of a proposed development 

that may affect the rights, which have an economic, social, cultural, civic and political dimension as well as the 
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 Cultural impact assessment  is the process of evaluating the likely impacts of a proposed project on the way of 

life  and the physical manifestations of  community‟s cultural heritage including sites, structures and remains of 

historical, religious, cultural, ecological or aesthetic value; see Akwe-kon guidelines ,paragraph 6(a) 
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Sustainability assessment directs investment decision toward sustainable development.
363

 It 

enhances the benefits of an investment for the investor, the community and state as well. It 

outlines existing environmental and social conditions that can be used to measure the benefits 

and harms of the investment as it proceeds. 
364

 It helps states to implement their obligations to 

protect human rights, health, labor rights and the rights of indigenous peoples and to protect 

the environment. It also allows for public participation in the investment approval process and 

this in turn legitimizes both the investment and the state‟s decision to approve it. 365 Finally, it 

helps  the  government  to  determine  the  base  line  for  ongoing  monitoring  of  the 

performance  of  investments. Hence, to reap all these benefits of sustainability assessment and 

ensure that investment contribute to sustainable development, sustainability assessment could 

be imposed as obligation of investor whenever required by nature of investment. Sustainability 

assessment can be integrated into investment legislation as a condition of approval of 

investment followed by ongoing monitoring with full consultations, involvement and 

participation, or consent of stakeholders. 

 In Ethiopia, there is no comprehensive law governing sustainability assessment except for 

environment impact assessment that has been provided by environmental impact assessment 

proclamation.
366

 Even, for environmental impact assessment, it is not expressly imposed by 

investment proclamation as requirement to get investment permit. Hence, to complement these 

gaps in domestic law as regard social, environmental and cultural impact assessment, it is 

recommended to make reference to the international standards.
367

 To this end, one may insert 

the language expressing the following ideas in to the investment proclamation; 

Investors or their Investments shall comply with Sustainability assessment including 

environmental, social and human right  impact assessment screening criteria and 

assessment processes applicable to their proposed investments prior to their 

establishment, as required by the applicable laws of Ethiopia  and the  relevant 
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Environmental Impact Assessment Proclamation, proclamation no.29912002, FEDERAL NEGARIT 

GAZETA, 9thYear No. 11 Addis Ababa-3rd December, 2002.  
367
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international standards including IFC‟s performance standards, the Akwe;kon 

Guidelines and UN guiding principles on business and human right whichever 

appropriate; The Investors or their Investments shall make  their sustainability impact 

assessment public and accessible to the local communities, or other areas with 

potentially affected interests, in an effective and  timely manner… 

Accordingly, once obligation to make sustainability assessment as required by  the Federal and 

Regional Environmental  Protection Organs‟ Environmental Impact Assessment Guidelines as 

well as the relevant international standards is imposed, provision of the proclamation which 

deals with investment permit shall endorse sustainability impact assessment as a condition or 

requirement for application, issuance, renewal and expansion or promotion of investment 

permit under Arts.12 to 18 of the proclamation. The authority should review the plan in 

sustainability assessment, and use it as a baseline to approve the investment project and 

ongoing monitoring of the performance of investments. In so doing, authority should follow 

up the compliance with the sustainability assessment plan, and noncompliance with 

sustainability plan shall be considered as a ground for revocation of investment in accordance 

with Art.19 of the investment proclamation. 

4.3.6.3. Compliance with all laws of the land  

The principle of sustainable  development  require  that  investors  comply  with  the  domestic  

laws  and  regulations enacted  to protect the environment, human rights, labor rights  and 

rights of indigenous peoples of the states in which they operate. As has been discussed in 

chapter three of this paper, the relevant international guidance states that compliance with the 

domestic laws is the first obligation of transnational corporations. UNACTAD recommend the 

incorporation of this obligation in to national investment law with sanction for non-

compliance.
368

 Taking this as a benchmark, it is fundamentally important to incorporate this 

obligation under Ethiopian investment law in mandatory language covering all important law 

of the country and enforced by sanction. As has been said earlier, Art.38 of the proclamation 

dealing with investor‟s obligation to observe other law is criticized for its weakness and failure 

to balance the three pillars of sustainable development. Hence, to scape this criticism, the 

article can be articulated as follows; 
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Any investor and investment shall have  an obligation to respect  the constitution, and 

any other  laws  and  regulations  of  the country    including,  but  not  limited to its 

laws, regulations and standards for the protection of human  rights,  labor  rights,  the  

rights  of  indigenous  peoples  and  the  environment, and they shall not be complicit 

or assist in the violation  of  such rights  party, including by public authorities… 

4.3.6.4. Minimum standard on Human Rights, Environmental and labor 

Sustainable  development  recognizes  the  need  to  promote  and  protect  human  rights, 

labor rights, the rights of indigenous peoples, in the course of investment process. Even though 

these objectives could be achieved by insuring investor‟s compliance with domestic law, 

making reference to the international standard is very important to supplement or complement 

the existing domestic laws specially if there is no national law on the issues or if the standard 

provided in domestic law is lower than international standards. In this regard, UNACTAD 

national guidelines states that governments should encourage adherence to international 

standards of responsible investment and codes of conduct by foreign investors.
369

 To this end, 

it recommends for making reference to international standards such as the ILO Tri-partite 

Declaration, the OECD Guidelines for MNE, the UNCTAD, FAO IFAD and WB Principles 

for Responsible Agricultural Investment, the UN Guiding Principles on Business and human 

rights and others in to domestic legislation or translate these soft rules into national legislation 

if the country wishes to do so.
370

  Accordingly, incorporation of the minimum standard for 

human right, labor and environment in Ethiopian investment laws is suggested as follows. 

A. Human right standards 

The protection of human rights is integral part of social development pillar of sustainable 

development. An investment legislation that aspires for sustainable must therefore support 

protection of human rights of individuals and communities affected by investment including 

land right and right of indigenous people. As has been discussed in the first section of this 

chapter, both investor and the security force participates in gross violation of human right 

under guise of investment, but there is no express provision that impose the human right 

obligation on investor. Hence, to foil, the prevailing issues of human right repression, the 
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human right standard shall be incorporated under Ethiopian investment proclamation. The 

Minimum standard for human right in investment legislation could be recognition of the 

responsibility of investors to protect and promote human rights and not to be complicit in the 

violation of human rights by government or security forces as reflected in UN principles on 

business and human right.
371

 Accordingly, the following language shall be included  under 

Art.38 of the investment proclamation or in new provision as appropriate; 

Investors and their investments shall respect internationally recognized human rights in 

the course of their operation; they shall neither commit nor be complicit in, violation of 

the human rights by others, including by public authorities or during civil strife... 

B. Labor standards. 

One of the primary motive to attract and promote investment is the underlying assumption that 

investment especially FDI will contribute to economic development and poverty eradication 

through employment creation. However, the mere employment opportunity may not guarantee 

poverty eradication unless it is followed by improved labor standards. In this regard, ILO 

declaration for MNE sets out what are considered as the minimum global standards or core 

labor standards and reaffirms investors‟ duty to uphold the freedom of association and the 

effective recognition of the right to collective bargaining; elimination of forced or compulsory 

labor, and abolition of child labor and all form of discrimination; provide facility and 

consultation for employees, pay favorable wages, employ local personnel and provide training. 

Hence, according to UNACTAD guidelines, the countries are advised to make reference to the 

application of the ILO‟s core labor Standards and the relevant ILO convention.
372

 

Accordingly, the incorporation of minimum standard for labor is suggested to be included 

under the investment proclamation as follows; 

Investors and their investments shall act in accordance with core labor standards as 

required by the ILO declaration on fundamental principles and rights of Work, and 

other ILO conventions ratified by the country... 

C. Environmental standards. 
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Environmental protection pillar of sustainable development requires the investor to protect the 

environment in to course of his operation. The relevant international instruments such as the 

UN draft code of conduct, OECD, guidelines, and UN global compact provides for 

environmental obligation of companies while other instrument like IFC performance standard 

provides a comprehensive environmental standards. UNACTAD recommend states to 

encourage/requires investor‟s adherence to international standards of environmental 

protection. Even though making reference to environmental law could reinforce environmental 

obligation under the investment proclamation in Ethiopia, incorporating investor obligation to 

comply with internationally recognized environmental standard is important to complement 

and supplement the domestic environmental law. To this end, the provision can be inserted 

under the investment proclamation making reference to minimum international standards such 

as those of IFC and other environmental instruments ratified by the country as follows.
373

 

Investors and their investments shall act in accordance with minimum environmental 

standards as required by IFC performance standards for environmental and social 

sustainability, and international environmental conventions ratified by the country… 

4.3.6.5. Obligation to refrain from acts or complicity in bribery and corruption 

This obligation is very important because  corruption  can  undermine  sustainable  

development  and  its  goals  of  environmental  protection  and  the  eradication  of  poverty. 

Corruption can also have negative impacts on investors as agreements reached through bribery 

are legally unenforceable. Both OECD Guidelines and UN Global Compact strongly 

discourage acts of corruption, including bribery, as a key principle of corporate social 

responsibility. UNACTAD recommends the incorporation of this obligation in domestic laws 

to regulate and sanction bribery and corruption. Ethiopian investment proclamation has no 

provision imposing this obligation on investor. And hence, based on relevant guidance and 

trends
374

, the following language is recommended to be incorporated as investor‟s obligation 

under the proclamation; 
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Investors and their Investments shall not, prior to the establishment of an Investment or 

afterwards, offer, promise or give any undue pecuniary or other advantage, whether 

directly or through intermediaries, to a public official of the country, or a member of an 

official‟s family or business associate or other person in close proximity to an official, 

for that official or for a third  party, in order that the official or third party act or refrain 

from acting in relation to the performance  of official duties, in order to achieve any 

favor in relation to a proposed investment or any licenses,  permits, contracts or other 

rights in relation to an Investment and nor shall they complicit in any  of these acts, 

including inciting, aiding, abetting, conspiring to commit, or authorizing such acts… 

4.3.6.6.   Enforcement of Investors’ Obligations 

As recognizing that investor‟s obligation without enforcement mechanism is nonsense, 

investment legislation shall incorporate the provisions that are designed to ensure investor 

compliance with its obligations. To this end, the investment law may incorporate provision 

dealing criminal liability, civil liability, and a grievance procedure or align investment permit 

and incentive with compliance with investors‟ obligation.
375

 Accordingly, provision may be 

inserted in Ethiopian investment proclamation to impose criminal sanction for investors 

noncompliance with obligation stipulated in the proclamation. Besides, the investment 

proclamation may provide civil liability on investors for breaches of legal obligation by their 

acts or complicity in acts that violate human rights, labor rights and indigenous peoples‟ 

rights, or for harm caused by corruption or environmental damage so as to provide the avenue 

for redress for victims. In this regard the investment proclamation could contain a provision 

that entitle those affected by harm  caused by investor to institute civil suit  against investor  

and allow public interest litigation in case where the harm is to environment or public at large, 

and in so doing ,it may  make cross reference to other applicable law.  

Moreover, the proclamation shall provide means through which affected individuals and 

communities can bring complaints about the harms caused by the investment they may have 

suffered. It could  be  used  by  individuals or communities in the host state or by host state 

civil society groups to individuals and groups  of individuals  who claim  that  their  human  

rights,  labor  rights,  rights  as  indigenous  peoples,  or  health,  safety  or  social  welfare  are  
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affected  by  an  investor. Hence, such complaint mechanism under Art 32 shall be granted as 

right for all potential victims of investment in question and claimants including community 

and civil society. 

4.3.7. Democratizing Investment Administration  

Sustainable development requires investment administration to be grounded on the principles 

of good governance and principles of public participation. Accordingly, the principle of good 

governance requires investment administration that is built up on democratic governance and 

rule of law; respect human right including right to self-determination; uphold legitimate 

interest of indigenous and local communities; insure cooperation among the cross sectoral and 

subnational authorities; dedicates to combat corruption and insure transparency. The principles 

of public participation and access justice and information calls for investment administration 

that insure full participation of the concerned stakeholders and local communities in all levels 

of decision-making; insure right to hold and express opinions and impart idea in relation 

investment project; provide grievance mechanism for those affected by the investment 

decision etc. However, as has been revealed earlier, the aforementioned quality of investment 

administration has not been effectively reflected under provisions of the investment 

proclamation dealing with investment administration. The current investment administration 

system made federal investment organ exclusive administrator of the core investment matter 

while the regional and local authority remained a mere facilitator and executor of the decision 

of the federal investment organ. Hence, to democratize the investment administration and 

insure bottom up approach to investment, the following reform are particularly suggested. 

Accordingly, Article 4 of the proclamation which reserves administration of core investment 

matters to the jurisdiction of the federal organ shall be a reformed in the way that empowers 

the regional  states with due regard to the constitutional frameworks and interests of local 

community. Moreover, the parts dealing with investment administration organ shall be 

reformed in the way that reserve effective regulatory and decision making power to the 

regional authorities as they are presumed to administer the investment in line with the interest 

of the local communities. Hence, Arts.28 and 29 of the proclamation which exhaustively lists 

core investment administration as the power of federal investment organ   needs to  be revised 
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to allow the regional authority in the areas affected by the investment to administer investment 

operating in the regions as a reflection of indirect public participation.  

Moreover, to ensure the quality of service provided under one-stop shop service envisaged 

under Art 30 of the proclamation, there shall be provision that establish a firm cooperation 

among the federal and regional investment authority and other cross sectorial authority. By so 

doing, the relation between the federal Authority and the regional/local authority will be of 

collaboration and direct investment decision toward sustainability.  In addition, the provisions 

shall be inserted in the proclamation to ensure grass root public participation in investment 

administration and decision making and provide grievance submission mechanism for those 

affected by the investment decision. The provision of the proclamation dealing with industrial 

development zone which gives an exclusive and unchallengeable power for the federal 

government to establish  and regulate industrial development zone in the regions shall be  

revisited in light of constitutional framework ensuring public participation and bottom up 

approach to  investment administration that respect right to self-determination, respecting local 

land right ,respecting and preserving cultural identity, insuring the interest of local  

community. In particular, the proclamation shall provide sufficient space for role of the 

regional authorities and interested stakeholders so as to empower them to protect right of 

indigenous peoples. 

Overall, the provision of the investment proclamation dealing  with investment administration 

needs to be reformed in the way that effectively integrate the principles of good governance 

and principles of public participation. Public participation in this context envisages not only 

direct participation by the affected local community, but also involvement of concerned civil 

society, and the indirect participation through their nearest local authorities. Accordingly, the 

reform will reverse the prevailing top down imposition of investment decision and ensure the 

bottom up approach to investment. In this regard, Art.52(2) of the constitution empowers the 

states to formulate and execute economic, social and development policies, strategies and 

plans of the State and administer land and other natural resources. Hence, the reform shall 

limit the monopoly power of the Federal authorities and safeguard this constitutional power of 

the state from being usurped by federal authority. 
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5. CONCLUSION AND RECOMMENDATION 

5.1. Conclusion 

Sustainable development is a process that improves living standard of people inclusively while 

respecting the environment, based on bottom-up agendas and priorities. It embraces the three 

interdependent and mutually reinforcing pillars; economic growth, social development and 

environmental protection. Sustainable development is a fundamental objective of IDL and it is 

the aspiration of all nations at all times. To achieve its aspirational objective of facilitating 

sustainable development for global people, IDL controls various aspects of national 

development including investment and calls for balanced integration of economic, social 

(human right) and environmental pillars of sustainable development in investment laws. In 

furtherance of this, new generations investment laws are emerging at both international and 

national level, pursuing a broader and more intricate investment regime that place sustainable 

development at the heart of efforts to attract investment. In this, regard, South Africa 

exemplifies revolutionary approach in adopting a domestic investment Act that is better 

attuned to challenges of sustainable development and thus other African nations including 

Ethiopia could learn from this experience. In line with this international guidance, FDRE 

Constitution recognized right to sustainable development and dictates the integration of its 

three pillars in investment legislation. Nevertheless, close inspection of how investment 

operate and regulated in the country predict that the essence of sustainable development are 

almost missing from Ethiopian investment governance.  

Against this international and constitutional guidance coupled with the experience of South 

Africa, this study critically appraised the extent to which the economic, social and 

environmental pillars of sustainable development are integrated into the Ethiopia‟s investment 

laws and devised possible ways of harnessing the Ethiopia‟s investment law for sustainable 

development. To this end, it employed doctrinal and comparative research that utilizes both 

primary and secondary sources. The study exposed quest for inclusive economic growth, 

respect for human right, and need to curb social and environmental impacts in the course of 
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investment as pressing issues that necessitate harnessing Ethiopia‟s investment laws for 

sustainable development. It found that the Ethiopia‟s investment laws (both Investment 

proclamation and investment regulation) failed to adequately integrate economic, social 

(human right), and environmental pillars of sustainable development as envisaged by the 

constitution and the relevant international development guidance. 

To be specific, it has been found that economic pillar of sustainable development has been 

overly asserted under preamble and declared objective of investment stipulated under Art.5 of 

the proclamation but are not fully translated in to the substantive provisions of the 

proclamation and the investment regulation. In particular, the proclamation failed to explicitly 

employ important components of performance requirement such as local content requirement 

including hiring local personnel, requirement to achieve specific level of jobs and level of 

wage as the requirement for application, issuance, renewal and expansion or promotion or 

revocation investment permit or incentive to maximize positive linkages of investment with 

the local economy. Moreover, there is no provision that insure equity and inclusiveness 

dimension of investment to target the economic empowerment of the local people. 

Besides, the Ethiopia‟s investment law also failed to adequately integrate social development 

pillar of sustainable development including human right issues, insuring public participation 

and the interest of local community, ensuring social equity, enhancing food security and 

poverty alleviation, ensuring access to justice and information, labor standards, good 

governance and anti-corruption measures. Attempt has been made to make reference to social 

development pillar under the preamble and objective of investment, but these loose references 

are either merely indirect or fairly inadequate. The proclamation also failed to provide 

sustainability impact assessment components including social, cultural and human right impact 

assessment as a requirement for application, issuance, renewal and expansion or promotion, or 

revocation of investment permit. Besides, the provision dealing with standard of protection 

and guarantee, investment incentive, investment administration and industrial development 

zone have also failed to assist social sustainability. Moreover, the proclamation failed to 

integrate social development pillar either as obligation of investor or as state right to regulate 

or in any other substantive provisions.  
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As far as the environmental protection pillar is concerned, the study confirmed that the 

preamble of the investment proclamation  and the general objective of investment provided 

under Art.5 are totally mute saving the incidental and tiny reference made to the exploitation 

and development of natural resources under Art.5(2).  Moreover, environmental conditions, 

such as compliance with environmental standards, use of clean technology and the making of 

environmental impact assessment are not provided as a requirement for application, issuance, 

renewal and expansion or promotion, or revocation of permits. It is also found that the 

provisions of the investment proclamation dealing with investment incentive, guarantees and 

protection, and administration failed to assist environmental sustainability, and in particular 

the provision dealing with expropriation lacks environmental safeguards. The proclamation 

also failed to incorporate the requirement of institutional cooperation among relevant organ 

like investment commission and EPA to insure environmental sustainability of investment. 

Beside, even if industrial development zone has been defined to have the objective of 

mitigating the impact of environmental pollution, there are no rules as to how this objective 

could be achieved. The only direct references to environment are found under Art.38 but this 

is in itself in adequate to insure environmental protection for its weak terminology and 

absence of bold sanction. 

Furthermore, on the basis of analysis of the relevant international guidance and experience of 

south Africa, the study identified  the preamble, definition of investment, interpretative clause, 

objective of investment, calibrating investor‟s right with sustainable development, reserving 

right to regulate for sustainable development, incorporating  investor‟s obligation that insure 

investment  for sustainable development, and democratizing the investment administration as 

possible areas of integrating sustainable development into the investment laws. Unfortunately, 

it has been found that none of the aforementioned devices has been effectively employed in to 

the Ethiopia‟s investment proclamation and/or regulation. 

To sum up, based on the aforementioned discussion and the core findings of this paper, one 

can innocently conclude that economic, social (human right), and environmental pillars of 

sustainable devolvement are not effectively integrated into Ethiopia‟s investment laws as 

supposed to be under the constitution and the relevant international development guidance. 

Thus, Ethiopia‟s investment law needs to be harnessed for sustainable development to insure 
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that an elusive economic benefit of investment does not cause irreversible environmental, 

social and human right impact to the Ethiopian peoples. 

 

5.2. Recommendation 

Harnessing investment laws for sustainable development is extremely important to insure that 

investment contribute to sustainable development. The quality and success of investment in 

bringing the desired objective of sustainable development with due respect to environmental, 

social and human right concern will partly depend on law design. Hence, a prudent 

government shall integrate sustainable development objective into its investment laws and that 

any governments failing to do so will miss out one important device for change. Therefore, 

based on the finding of this paper as depicted from the relevant international guidance and  the 

experience of south Africa, the following  recommendations  has been  forwarded to the 

Ethiopian government and other stakeholders: 

 Refashion the preamble of the investment proclamation to fully integrate the economic, 

social, and environmental pillar of sustainable development. This could be achieved by 

inserting the following language  as the preamble of  Investment proclamation: 

CONSCIOUS of the need to protect and promote the rights enshrined in the 

Constitution in the course of attraction and promotion of investment;  

RECOGNIZING  the importance of investment for the  inclusive  and sustainable 

development of the Ethiopian  people and the local  people in particular ,including 

reduction of poverty, increase of productive capacity, economic growth,  the transfer of 

technology, and the furtherance of human rights and human development;  

SEEKING to promote, encourage and increase investment opportunities that enhance 

sustainable development in country based on bottom up agenda and priorities;  

UNDERSTANDING that sustainable development requires the fulfillment of the 

economic, social and environmental pillars that are embedded within the concept;  

DESIRING to achieve these objectives in a manner consistent   the government’s right/ 

duty to regulate  to achieve  the  goals  and principles of sustainable development 

including to insure equitable distribution of wealth and natural resources, as well as  
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for protection human  rights, the rights of indigenous peoples ,labor standards and the 

protection of   health, safety and  environment ;  

DETERMINED to ensure transparency and combat corruption in investment, and 

promote responsible investment practices…  

 

 Redefine „investment‟ in the ways that align investment with sustainable development by 

introducing requirement to be formed in accordance with the law and contribution to 

sustainable development as criteria of investment in accordance with the saline test. 

Accordingly, Art 2 of the investment proclamation shall reads; 

Investment means any expenditure of capital in cash or in kind or both by an investor 

to establish a new enterprise or to expand or upgrade one already exist; provided that 

it is made in accordance with Ethiopian law and contribute to the development of the 

Ethiopian people in manner consistent with the objective of this proclamation… 

 Insert the interpretation clause in the proclamation to ensure consistency with the 

constitution, and relevant international instruments and standards that are in line with the 

constitution. Accordingly, the new provision which reflect the following idea shall be 

inserted under the investment proclamation: 

 This proclamation shall be interpreted in the manner that is consistent with the 

constitution, and international instruments to which a country is party and customary 

international law provided that they are in line with the constitution 

 Reform the objective of investment in manner that explicitly recognizes sustainable 

development under both general and specific objectives. Accordingly, the general 

objective of investment to be stipulated under Art 5 of the proclamation  may read; 

The investment objective of Federal Democratic Republic of Ethiopia is designed to 

improve living standard of people through realization of sustainable development of 

Ethiopian people in accordance with the constitution and other applicable law 

including the protection of internationally and domestically recognized human rights, 

labor rights and the rights of indigenous peoples and the environment… 
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The specific objective should then follow this general objective that highlighting key 

issues as to how to realize social development and environmental pillars like public 

participation and access to justice and information, respect for human right, ensuring 

minimum labor and environmental standard, respect for tenure security, contribution to 

poverty eradication etc. 

  Recalibrate and align investors‟ right with sustainable development; and reserve right to 

regulate for sustainable development as has been indicated under Section 4.3.5 of this 

paper. Accordingly, it is suggested to; 

 Incorporate NT in like circumstances with clear criteria to determine likeness and 

specific exception for sustainable development. 

 Insert qualified right to recourse to international tribunal subject to the exhaustion 

of domestic remedies and with some limitation on power of the tribunal. 

 Insert physical protection and security clause qualified by the existing capacity. 

 Expand right to establishment in accordance with law subject to sustainable 

development related exceptions; liberalize investment as much as it contribute to 

the sustainable development of the country, and  structure business form and 

registration in the ways that insure tax benefit to the local community. 

 Insert sustainable development related exception to guarantee against expropriation 

 Insert sustainable development related safety valve to right to transfer funds. 

 Tie right to hire expatriate to obligations to train local employees or to give priority 

for local employee as far as they are duly qualified. 

 Reserve right to regulate to ensure sustainable development of Ethiopian people. 

 Incorporate innovative provisions that impose core obligation of investor so as to realize 

the objective of investment for sustainable development as has been depicted under section 

4.3.6 of this paper. Accordingly, it is suggested to; 

 Provide a provision that explicitly introduce the important components of 

performance requirement based on the nature of investment and links this 

requirement as a condition for investment permit and/or incentive as suggested 

under section 4.3.6.1 of this paper. In particular, it is highly recommended to 

incorporate local content requirement which includes requirement achieve a 
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specific level of local jobs, local selling of good and service  that are necessary for 

local consumption; a requirement to engage in training, achieving better 

environmental or social outcomes etc. In this regard, locality in the context shall 

refer not only Ethiopian nationality/location but the specific location in the country 

in which the investment is operating. 

 Expressly impose obligation to conduct sustainability assessment which includes 

environmental, social, cultural and human right impact assessment for the project 

that are likely to have adverse environmental, social, cultural and human right 

impacts, and endorse it as a condition for investment permit or /and operation  as 

reflected in the sample provision provided  under section 4.3.6.2 of this paper. 

 Explicitly impose in the mandatory language   duty  to respect  the laws of the land 

including the  constitution, environmental laws, labor laws, and other law  for the 

protection of human  rights,  labor  rights,  rights  of  indigenous  as reflected in the 

sample provision provided  under section 4.3.6.3 of this paper. 

 Incorporate investor‟s obligation to comply with the internationally recognized 

minimum standard on human rights, Environmental and labor standards as 

reflected in the sample provisions provided in section 4.3.6.4 of this paper. 

 Impose investor‟s duty to refrain from acts or complicity in bribery and corruption 

as reflected in the sample provision provided under section 4.3.6.5 of this paper. 

 Provide the mechanism to enforce the aforementioned investor‟s obligation through 

provision of criminal liability, civil liability, grievance procedure and/or by 

aligning investment permit and incentive with compliance with such obligations. 

 Revisit the provision of the investment proclamation dealing with jurisdiction on 

investment, administration of investment, and industrial development zone in light 

of the constitutional framework and principles of sustainable development in the 

ways that insures bottom up approach to investment; empower the regional and 

local authority in investment administration; respect right to self-determination and 

other values and rights provided by the constitution; reflect the underlining notion 

of democracy ,federalism and decentralized form of governance; insure 

coordination among the cross sectoral and regional authority; provide a venue by 

which the affected community, the indigenous people, concerned civil society and 
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other concerned body can  voice their concern in relation to investment 

administration as directed under section 4.3.7 of this paper. 

 

 Apart from the aforementioned legislative reform, Ethiopian judiciary shall also play their 

utmost roles by exercising their inherent power of judicial activism and insure that the 

investments in the country are undertaken in the manner that insure right to sustainable 

development and human right based approach to development enshrined in the 

constitution. In particular, they shall able to interpret investment laws, regulation and 

decision of investment authority that intended to protect investment at expense of human 

right, environment, and socio-economic and cultural rights granted by the constitution null 

and void so as to insure that elusive economic benefit of investment do not cause 

irreversible environmental, social, and human right impact to the local community. 

 Besides, relevant authorities of each region shall also join their hands to reclaim their 

inherent right to administer investment in their respective regions in interest of sustainable 

development of the local people and curtail the illegitimate interference by the usurping 

federal authorities stretching its hands to administer core investment matters. 

 Lastly, relevant international institution, civil society, academician of the field, and other 

stakeholders shall take cognizance of the pressing environmental, social and human right 

impacts of investment in Ethiopia, take note of deficiency of Ethiopia‟s investment 

regimes to responds to these concerns, and lobby or urge the country for legal reform that 

integrate sustainable development as depicted in this paper and insure its proper 

implementation. 
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